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NOMINATIONS TO THE PRIVACY AND CIVIL 
LIBERTIES OVERSIGHT BOARD 


WEDNESDAY, APRIL 18, 2012 


U.S. Senate, 

Committee on the Judiciary, 

Washington, D.C. 

The Committee met, pursuant to notice, at 10:08 a.m., in Room 
SD-226, Dirksen Senate Office Building, Hon. Patrick J. Leahy, 
Chairman of the Committee, presiding. 

Present: Senators Leahy, Whitehouse, Franken, and Grassley. 

Chairman Leahy. Thank you all for being here. Normally, I 
would go first. Senator Grassley has to go on to something else, so 
I will yield to Senator Grassley to begin. 

OPENING STATEMENT OF HON. CHUCK GRASSLEY, A U.S. 

SENATOR FROM THE STATE OF IOWA 

Senator Grassley. I thought we had everything lined up so I 
could speak at 10:10 over on the floor and then get over here, and 
that is what I emailed him this morning. So I have got to back up 
and be over here now. Welcome to all of you. 

Following the terrorist attacks on 9/11, we made a number of re- 
forms in order to protect the Nation from further attacks. These re- 
forms included tearing down the artificial wall between law en- 
forcement and national security cases that the Justice Department 
had created, passage of the PATRIOT Act, reforming the intel- 
ligence community, and updating the Foreign Intelligence Surveil- 
lance Act. 

Many of these efforts were based upon Commission by the bipar- 
tisan 9/11 Commission. Altogether, the various reforms rec- 
ommended by the 9/11 Commission and then implemented have 
strengthened our National security and helped to prevent another 
major terrorist attack on U.S. soil. However, we must remain vigi- 
lant against terrorist attacks and not let down our guard. 

I am sorry. I ran over here, and I should not have run. I am too 
old for that. 

[Laughter.] 

Chairman Leahy. I know all the running you do. None of us 
could keep up with you. 

Senator Grassley. Lest we forget that we were spared an attack 
on Christmas Day 2009 because the would-be bomber could not ig- 
nite the explosives, similar to the failure of the would-be shoe 
bomber, Richard Reid, further evolving threats such as radicalized 
homegrown terrorists, such as Nidal Hasan, who is charged with 
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murdering 13 and wounding 29 at Fort Hood, represent the evolv- 
ing threat we face. 

That said, some have argued that all these reforms to our intel- 
ligence, law enforcement, and national security agencies have been 
at the cost of civil liberties and individual rights. Recognizing this 
concern, the 9/11 Commission recommended that Congress create 
the Privacy and Civil Liberties Oversight Board to oversee the new 
authorities granted to these agencies. 

In 2004, President Bush issued an Executive order creating an 
executive branch board focusing on safeguarding civil liberties. 
Congress also acted by passing and signing into law the Intel- 
ligence Reform and Terrorism Prevention Act, which included pro- 
visions creating the Privacy and Civil Liberties Oversight Board in 
statute. However, the original board was slow to develop, facing 
nomination and budget issues. 

In 2007, legislation updated the board’s statute, re-establishing 
it as an independent agency. President Bush promptly nominated 
three individuals to serve on the board in February 2008, but those 
nominations were not addressed by this Committee during the 
110th Congress. 

Despite the board’s new Congressional mandate in 2007, Presi- 
dent Obama waited until December 2010 to nominate two of the 
five board members. The other three were not nominated by the 
President until December 2011. Given the significant mission of 
this board, it is hard to understand why it took the President near- 
ly three and a half years of a four-year term to send up the nomi- 
nees. 

We are here today to address all five of these nominations. There 
are a lot of important questions that I have of the nominees. Be- 
cause we probably will not be able to ask all the questions, I will 
just say a summary of what I am going to proceed with when we 
get to questions. 

There are significant concerns over the broad mandate of the 
board, how it will be staffed, and how much it will cost. Further, 
there are concerns about what the mission of the board will really 
be. We already have privacy and civil liberties officers at many of 
the federal agencies that the board will oversee. How do the mem- 
bers plan to interact with these existing entities to ensure that the 
board does not prevent them from doing their job? I look forward 
to hearing the nominees’ views on how the board will actually oper- 
ate and how they plan to coordinate but not duplicate existing civil 
liberties oversight. 

Most importantly, I want to hear from the nominees how they 
will ensure that the work of the board will not hinder ongoing in- 
telligence and law enforcement operations. Additionally, I will ask 
about their views on a number of critical national security tools 
that have been proven to keep the Nation safe. Both the PATRIOT 
Act and FISA have been reformed to ensure that information crit- 
ical to preventing terrorist attacks is accessible and is shared 
among necessary law enforcement and national security partners. 

This board has a broad mandate to oversee how these laws are 
implemented, and it is important for Members to understand if 
these nominees have any preconceived bias or opposition to these 
important tools authorized by Congress. 
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So for a second time, I welcome the nominees as well as their 
family members and guests with them. Each of the nominees has 
a distinguished background. Many of them are no strangers to this 
Committee, having previously been confirmed by the Senate to very 
important positions, and obviously, Rachel Brand, one of the nomi- 
nees, is from my State of Iowa, and she has very impressive cre- 
dentials as well as an impressive professional career. 

Welcome to all of you. Thank you. 

Chairman Leahy. Thank you. 

Senator Grassley. And I will be back in a little while. 

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR 
FROM THE STATE OF VERMONT 

Chairman Leahy. Thank you very much. 

As I said earlier, the Committee is holding this important hear- 
ing. We do want to consider these nominations to the Privacy and 
Civil Liberties Oversight Board. The PCLOB — and if anybody 
wants to try to pronounce that, feel free, because I know I could 
not. But as our Nation faces growing threats to national security 
at home and abroad and in cyberspace, I think it is important that 
we have a fully functioning board, and I welcome the President’s 
nominees to this critical board. 

We have developed a lot of new tools to combat terrorism — some 
have worked, some have not — since September 11th. Some have 
been very effective; some have been, I think, as much an annoy- 
ance as they have been effective. But throughout it all, I applaud 
the people in our country who do try to keep us safe, and we know 
that we will continue to have new procedures. But we also have to 
have meaningful checks and balances. We are going to safeguard 
our fundamental values as we try to secure the Nation. 

I have worked with Senators Durbin, Lieberman, Collins, and 
others to create the Privacy and Civil Liberties Oversight Board at 
the recommendation of the 9/11 Commission, something I felt 
should be there. We wanted to ensure that Americans’ privacy and 
civil liberties are effectively protected even while we had these 
heightened national security measures. 

As the 9/11 Commission observed in its report, which is some- 
thing we should not forget, is that “[I]f our liberties are curtailed, 
we lose the values that we are struggling to defend.” That goes 
back to Ben Franklin’s comments that were not dissimilar. 

The board was initially established within the Executive Office 
of the President. Five years ago, we revised the legislation to im- 
prove the board’s effectiveness. We wanted it to be an independent 
executive branch entity. We did this to strengthen the board. By 
“we,” I mean all of us who worked together on this legislation. We 
wanted to have a greater impact on the policies that affect Ameri- 
cans’ privacy and civil liberties. 

Now, here in Congress, we are considering various proposals to 
enhance the Nation’s cybersecurity. We all want to do that. We are 
not absolutely sure the best way to do it because the proposals 
would have a significant impact on the privacy rights and liberties 
of all Americans. So we are grappling with these important ques- 
tions. How does our National Counterterrorism Strategy impact the 
rights and liberties of U.S. citizens not only here at home but when 
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we are abroad? We have smartphones, GPS devices, and other mo- 
bile technologies that make it a lot easier for our Government to 
identify and track potential threats. But they also mean that we 
could have increased government surveillance which could imperil 
our privacy rights and our civil liberties. 

Over the last several weeks, we have seen reports in the New 
York Times and elsewhere about the increased location tracking 
conducted by local police and the fact that such surveillance is nei- 
ther limited to terrorist threats or, most importantly, subject to a 
warrant requirement or judicial review. It is getting a little bit too 
close to Big Brother for me, and that is why I have been working 
so hard to update and strengthen the Electronic Communications 
Privacy Act. 

This should not be a partisan idea. Safeguarding our liberties is 
not a Democratic or a Republican idea. It is an American idea. 
These are American values, and we should all embrace them. And 
they set us apart from some of the other countries around the 
world, the fact that we do appreciate our privacy and liberty. And 
if anybody questions whether you really appreciate privacy, go to 
my own State of Vermont. We consider privacy to be one of the 
most important values we have. 

So I hope we will join together and consider these nominations 
to this important board in a bipartisan manner. I welcome the 
nominees. 

Before we start and before I introduce each one of the nominees, 
as is our custom, I wish to swear you all in, so if you could stand, 
please. Do you swear that the testimony you will give before the 
Committee will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. Medine. I do. 

Mr. Dempsey. I do. 

Ms. Cook. I do. 

Ms. Brand. I do. 

Judge Wald. I do. 

Chairman Leahy. Thank you. 

Our first witness will be David Medine. He is an attorney at the 
U.S. Securities and Exchange Commission. He previously served as 
a senior adviser to the White House National Economic Council 
from 2000 to 2001 before spending 10 years as a partner at the law 
firm of Wilmer-Hale. We have alumni of Wilmer-Hale here. From 
1992 to 2000, Mr. Medine was the Associate Director for Financial 
Practices at the Federal Trade Commission, where, in addition to 
enforcing financial privacy laws, he took the lead on Internet pri- 
vacy, chaired a federal advisory committee on privacy issues, and 
was part of the team that negotiated the Privacy Safe Harbor 
Agreement with the European Union. That must have been fun. 

Before joining the FTC — I say that tongue in cheek — he taught 
at Indiana University’s Bloomington School of Law and the George 
Washington University School of Law. He has been nominated to 
serve as Chair of the Privacy and Civil Liberties Board. 

Before you begin, Mr. Medine, do you have any family members 
here? 

Mr. Medine. Yes, I do. 
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Chairman Leahy. Well, would you go ahead and introduce them? 
That way it will be part of the record, and it will be someday in 
the Medine family archive. 

Mr. Medine. Thank you very much, Mr. Chairman. First, I will 
introduce my wife, Carol Weil; my daughter, Marissa, who is a 
public policy major in college; my other daughter, Julia, who is a 
high school student locally; and my sister, Emily. 

Chairman Leahy. You are fortunate to have your family with 
you, and please go ahead. Do you have a statement you wish to 
make? 

Mr. Medine. No, just that we are — I was humbled and grateful 
to have been nominated for this position. I look forward to working 
with such a distinguished bipartisan group of colleagues, and I look 
forward to answering your questions. 

Chairman Leahy. I am going to introduce each one of the mem- 
bers of the panel, and then we will go to questions. 

James Dempsey — James Xavier Dempsey, as I recall — is Vice 
President for Public Policy at the Center for Democracy and Tech- 
nology — no stranger to this Committee, he has testified here many 
times — a nonprofit organization focused on privacy, national secu- 
rity, government surveillance, and other policy issues. Prior to join- 
ing it in 1997, he served as deputy director of the nonprofit Center 
for National Security Studies and special counsel to the National 
Security Archive. He served as Assistant Counsel to the House Ju- 
diciary Committee’s Subcommittee on Civil and Constitutional 
Rights. He clerked for Judge Robert Braucher of the Massachusetts 
Supreme Judicial Court, and as I said, no stranger to this Com- 
mittee. 

Mr. Dempsey, do you have family members here? 

Mr. Dempsey. No, Mr. Chairman, I do not. 

Chairman Leahy. The next witness will be Elisebeth Collins 
Cook, counsel with the law firm Wilmer-Hale. Did we leave any- 
body back at Wilmer-Hale? 

[Laughter.] 

Chairman Leahy. She focuses on complex civil litigation, admin- 
istrative action, and legal policy. In 2008, she was confirmed as As- 
sistant Attorney General for Legal Policy at the U.S. Department 
of Justice. In 2009, Ms. Cook served as Republican Chief Counsel, 
Supreme Court Nominations, for the U.S. Senate Committee on the 
Judiciary, and, of course, is no stranger to all of us here. 

Earlier in her career, she clerked with Judge Lee Rosenthal of 
the U.S. District Court for the Southern District of Texas and for 
Judge Laurence Silberman of the U.S. Court of Appeals for the Dis- 
trict of Columbia. 

Ms. Cook, do you have any family members here? 

Ms. Cook. Yes, I am delighted to be joined today by my parents, 
Tom and Martha Collins; and my husband, James Cook. 

Chairman Leahy. Thank you. Good to have you. 

Ms. Cook. And friends and colleagues have taken the time today 
to be here, and I thank them for that. 

Chairman Leahy. Thank you. We will add all of them, if you give 
all of their names to the reporter. They might as well be in the 
Cook archive. 
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Rachel Brand, currently Chief Counsel for Regulatory Litigation 
at the U.S. Chamber of Commerce, National Chamber Litigation 
Center, and she is referred to, of course, by Senator Grassley ear- 
lier. Previously she practiced law with the firm of Wilmer-Hale. 
She also served as Assistant Attorney General for Legal Policy at 
the U.S. Department of Justice. She handled policy issues including 
counterterrorism. She was Associate Counsel to President George 
W. Bush. She was a law clerk to Justice Anthony Kennedy of the 
Supreme Court of the United States and to Justice Charles Fried 
of the Supreme Judicial Court of Massachusetts. 

Ms. Brand, do you have family members here? 

Ms. Brand. Thank you, Mr. Chairman. I do. My husband, Jona- 
than Cohn, is in the audience, and my four-year-old son, Willem 
Cohn, is here, too. 

Chairman Leahy. Who is just fascinated by all the 

[Laughter.] 

Chairman Leahy. Last, but not least, is a very good friend of this 
Committee, and I would note a personal friend, Judge Patricia 
Wald. She served on the U.S. Court of Appeals for the District of 
Columbia from 1979 to 1999, including five years as Chief Judge. 
Since that time, she has served in various capacities, including as 
a judge on the International Criminal Tribunal for the Former 
Yugoslavia; a member of the President’s Commission on Intel- 
ligence Capabilities of the U.S. Regarding Weapons of Mass De- 
struction. She had been an Assistant Attorney General for Legisla- 
tive Affairs at the Department of Justice before joining the court 
of appeals. She also clerked for Judge Jerome Frank on the U.S. 
Court of Appeals for the Second Circuit, which is a circuit I argued 
before years ago. 

Judge Wald, do you have family members here? 

Judge Wald. No, I do not, Senator. My husband died within the 
last year, so I am sure he is here in spirit supporting me on. My 
five children and 10 grandchildren are so widely dispersed through- 
out the country that I gave them a pass on this hearing since they 
have been to previous confirmation hearings. 

I do have some good friends and former colleagues in the audi- 
ence. 

Chairman Leahy. I offer my condolences on the passing of your 
husband. I know you were together for a long, long time. Enjoy 
those grandchildren. As you know, they are the reward for having 
put up with your children all those years. 

[Laughter.] 

Chairman Leahy. And there is a hidden part of the Constitution 
which I will reveal today to all these legal scholars, the hidden part 
of the Constitution which requires grandparents to spoil their 
grandchildren. My wife and I believe strongly in it. 

Mr. Medine, a fully operational Privacy and Civil Liberties Over- 
sight Board is, of course, essential, as we know, to protecting our 
privacy. And I have said on this so many times since September 
11th of 2001, we have got to protect ourselves, but we have got to 
balance it with what makes us great as a Nation, our privacy and 
our civil liberties. What are going to be some of your first priorities 
if you are confirmed as Chairman of the Board, and how will you 
address these priorities? 
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STATEMENT OF DAVID MEDINE, TO BE CHAIRMAN AND MEM- 
BER OF THE PRIVACY AND CIVIL LIBERTIES OVERSIGHT 

BOARD 

Mr. Medine. Thank you, Mr. Chairman 

Chairman Leahy. Is your microphone on? 

Mr. Medine. Thank you, Mr. Chairman. If confirmed, the board 
would have to meet and discuss what our priorities are, but there 
are obviously a lot of pressing concerns about national security and 
counterterrorism efforts and our charge to make sure that there is 
the proper balance struck between privacy and civil liberties and 
counterterrorism. But as you alluded to, the 9/11 Commission said 
the choice between security and liberty is a false choice. But there 
are a number of programs that we would look at. One is the statute 
calls for us to look at the information-sharing guidelines, and so 
that would certainly be a first priority. And I know those guide- 
lines have been recently revised, and so they are essentially a liv- 
ing process, and the board, if confirmed, would be happy to look 
into those and provide the required advice. But there are a number 
of other issues that, once we meet, we would establish some prior- 
ities. 

One thing that we cannot do until we have been established is 
to gain access to highly classified information which would give us 
the full range of knowledge in setting our priorities. 

Chairman Leahy. Mr. Dempsey, we talked about how you share 
information within the government, and obviously, if we are under 
any kind of an attack, the ability to share that is very important, 
whether it is a physical attack against us or a cyber attack. But 
I am also concerned that today we do not have all our private infor- 
mation in a filing cabinet at home. It is online somewhere. And I 
have had a lot of Vermonters who expressed worry about the Na- 
tional Security Agency or the Department of Defense accessing in- 
formation about their online activities. I worry because sometimes 
with good intentions you have people who do not seem to use much 
sense. 

For example, whoever the idiots were in the Department of State 
and the Department of Defense who put all this information, pri- 
vate and confidential memos from Ambassadors onto a computer 
where a corporal, whatever his motivations, could just access all 
that stuff and give it out — I mean, people have died and other 
things have happened because of that. And I realize the corporal 
has been arrested, but I would like to see some public exposure of 
whoever the num-nums were — that is a professional Vermont 
term — who allowed all that stuff to be put on a computer where 
somebody could get it anyway. It is obvious they had no idea how 
computers work or how easily they can be accessed. 

I say that because you can understand why people are worried 
that if we give more and more power to the government to go into 
our private things, some idiot is going to put it somewhere where 
the next thing we know it is going to be all over Leak-a-pedia, or 
whatever you might want to call it. 

So how do you assess the privacy and civil liberty implications? 
How do you address something like that? 

[The biographical information follows.] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 
QUESTIONNAIRE FOR NOMINEES 
TO PRIVACY AND CIVIL LIBERTIES BOARD 

PUBLIC 

1. Name: State full name (include any former names used). 

David Medine (former name: David Samuel Medine) 

2. Position: State the position for which you have been nominated. 

Chairman and Member, Privacy and Civil Liberties Oversight Board 

3. Address: List current office address. If city and state of residence differs from your place of 
employment, please list the city and state where you currently reside. 

WilmerHale 

1875 Pennsylvania Ave., N.W. 

Washington, DC 20006 

Reside in Bethesda, Maryland 

4. Birthplace: State date and place of birth. 

July 15, 1953 New York, NY 

5. Education: List in reverse chronological order each college, law school, or any other 
institution of higher education attended and indicate for each the dates of attendance, whether a 
degree was received, and the date each degree was received. 

The University of Chicago Law School, 1976-1978, JD 1978 
Hofstra University Law School, 1975-1976 
Hampshire College, 1971-1975, BA 1975 

6. Employment Record: List in reverse chronological order all governmental agencies, business 
or professional corporations, companies, firms, or other enterprises, partnerships, institutions or 
organizations, non-profit or otherwise, with which you have been affiliated as an officer, 
director, partner, proprietor, or employee since graduation from college, whether or not you 
received payment for your services. Include the name and address of the employer and job title 
or description. 

WilmerHale (2002 - present) (known as Wilmer, Cutler & Pickering from 2002- 
2004) 

Partner 

1875 Pennsylvania Ave., N.W. 

Washington, DC 20006 

Hogan & Hartson (2001-2002) 

Partner 

555 Thirteenth St, N.W. 
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Washington, DC 20004 

White House National Economic Council (2000-2001) 

Senior Advisor 
Washington, DC 20500 

Federal Trade Commission (1989-2000) 

Associate Director for Financial Practices (1992-2000) 

Assistant Director for Credit Practices (1989-1991) 

Washington, DC 20580 

University of Maryland School of Law (1988-1989) 

Visiting Associate Professor 
500 W. Baltimore St. 

Baltimore, MD 21201 

Indiana University (Bloomington) School of Law (1986-1988) 

Associate Professor 
21 1 South Indiana Ave. 

Bloomington, IN 47405 

The George Washington University Law School (1983-1986) 

Clinical Instructor 
2000 H St., N.W. 

Washington, DC 20052 

Covington & Burling (1979-1983) 

Associate 

1201 Pennsylvania Ave., N.W. 

Washington, DC 20004 

Kurzban, Kurzban & Weinger (1978) 

Assistant 

2650 SW 27 th Ave. 

Miami, FL 33133 

Environmental Defense Fund (1977) 

Student Intern 

1875 Connecticut Ave., N.W. 

Washington, DC 20009 

U.S. Environmental Protection Agency (1975 and 1976) 

Student Intern 

1200 Pennsylvania Ave., N.W. 

Washington, DC 20460 

7. Military Service and Draft Status: Identify any service in the U.S. Military, including dates 
of service, branch of service, rank or rate, serial number (if different from social security 
number) and type of discharge received, and whether you have registered for selective service. 


No military service. I have registered for selective service. 
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8. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other special 
recognition for outstanding service or achievement. 

Chambers USA: America’s Leading Lawyers for Business: leader in privacy and data 
security -Band 1: 2007 (DC); 2008, 2009, 2010 and 2011 (National). 

Chambers Global: The World's Leading Lawyers: nationwide leader in the privacy 
and data security field in 2010 and 2011. 

Legal 500, data protection and privacy, considered “‘excellent’, particularly with respect 
to data-security regulation in the financial services sector” (2008); listed as a “leading 
lawyer” in the area of Media, technology and telecoms (2009 and 201 1). 

Lawdragon 3000 Leading Lawyers in America (201 1). 

Martindale Hubble: “AV Preeminent 5.0 out of 5" Peer Review Rated (highest rating). 

The Best Lawyers in America: selected by peers for inclusion in the area of banking 
law (2006-2012). 

DC Super Lawyers selected for inclusion in the area of banking law (2008-2009). 
Washingtonian Magazine: one of the “Top Lawyers” in Washington (2004). 

9. Bar Associations: List all bar associations or legal or judicial-related committees, selection 
panels or conferences of which you are or have been a member, and give the titles and dates of 
any offices which you have held in such groups. 

American Bar Association (approx. 2002-2004) 

Member 

American Bar Association Consumer Financial Services FTC Subcommittee (1993- 
1995) 

Vice Chair 

District of Columbia Bar Consumer Committee (1989-1990) 

Co-Chair 

10. Bar and Court Admission: 

a. List the date(s) you were admitted to the bar of any state and any lapses in membership. Please 
explain the reason for any lapse in membership. 

District of Columbia, admitted in 1978 

Indiana, admitted in 1986, voluntarily withdrew in 2009 

b. List all courts in which you have been admitted to practice, including dates of admission and 
any lapses in membership. Please explain the reason for any lapse in membership. Give the same 
information for administrative bodies that require special admission to practice. 

U.S. District Courts for the District of Columbia - approx. 1979 
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U.S. District Court, Southern District oflndiana- approx. 1987 
Court of Appeals for the District of Columbia Circuit -- 1978 
U.S. Supreme Court -approx. 1980 
11. Memberships: 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other organizations, 
other than those listed in response to Questions 9 or 1 0 to which you belong, or to which you 
have belonged, since graduation from law school. Provide dates of membership or participation, 
and indicate any office you held. Include clubs, working groups, advisory or editorial boards, 
panels, committees, conferences, or publications. 

Weil Family Foundation (approx. 1990-present) (unpaid) 

Director 

400 Woodward Rd. 

Rose Valley, PA 19063 

Legal Services Corporation Technology Advisory Board (2003) (unpaid) 

Member 

3333 K St., N.W. 

Washington, DC 20007 

U.S. Government Information Technology Services Board (1999-2000) (unpaid) 

Member 
Washington, DC 

Clara Barton Center for Children (1999-2000) (unpaid) 

Director 

7425 MacArthur Blvd. 

Cabin John, MD 20818 

D.C. Neighborhood Legal Services Program (1990-1992) (unpaid) 

Director 

680 Rhode Island Ave. NE 
Washington, DC 20002 

Bloomington Community Mediation Center (1987-1988) (unpaid) 

Director 

205 S, Walnut St. 

Bloomington, IN 47404 

District of Columbia Board of Appeals and Review (1984-1986) (unpaid) 

Member 

441 4th Street, NW, Suite 250 North 
Washington, DC 20001 

Washington Council of Lawyers (1981-1986) (unpaid) 

Director 

555 12 th Street, N.W. 

Suite 210 

Washington, DC 20004 
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b. Indicate whether any of these organizations listed in response to 1 la above currently 
discriminate or formerly discriminated on the basis of race, sex, religion or national origin either 
through formal membership requirements or the practical implementation of membership 
policies. If so, describe any action you have taken to change these policies and practices. 

I am not aware that any of the organizations listed in response to Questions 6, 9 and 1 0 
currently or formerly discriminated on the basis of race, sex or religion in any way. 

12. Published Writings and Public Statements: 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, editorial 
pieces, or other published material you have written or edited, including material published only 
on the Internet Supply four (4) copies of all published material to the Committee. 

I have done my best to identify published materials, including through a review of my personal 
files and searches of publicly available electronic databases. Despite my searches, there may be 
other materials that I have been unable to identify, find or remember. I have located the 
following: 

Red Flags Rule Scope Narrowed by Congress, WilmerHale (2010) (co-author) (copy 
supplied). 

New Year Brings Three Major Regulatory Deadlines for Financial Institutions, 
WilmerHale (2010) (co-author) (copy supplied). 

National Broadband Plan Calls for Enhanced Privacy and Data Security Protections, 
WilmerHale (2010) (co-author) (copy supplied). 

Protection of Personal Information: Massachusetts Data Breach Law Goes Into Effect on 
March 1, 2010, WilmerHale (2010) (co-author) (copy supplied). 

Reining in Excessive Secrecy: Recommendations for Reform of the Classification and 
Controlled Unclassified Information Systems (July 2009) (co-reporter), (copy supplied). 

M-Payments Multi-Jurisdictional Survey: United States, Banking Law (2009) (co- 
author). (copy supplied). 

Federal Trade Commission Delays Enforcement of Red Flags Rule Again, WilmerHale 
(2009) (co-author) (copy supplied). 

Proposed Consumer Financial Protection Agency Takes A Step Forward, WilmerHale 
(2009) (copy supplied). 

Federal Trade Co mmi ssion Further Delays Enforcement of “Red Flags Rule,” 
WilmerHale (2009) (co-author) (copy supplied). 

Red Flag Rules Go Into Full Effect on August 1, 2009, WilmerHale (2009) (co-author) 
(copy supplied). 

Agencies Release Rules Regulating Furnisher Obligations Under FACT Act Imposing 
Major New Duties, WilmerHale (2009) (co-author) (copy supplied). 

Federal Trade Co mmi ssion Delays Enforcement of “Red Flags Rule” for Certain 
Financial Institutions and Creditors, WilmerHale (2009) (co-author) (copy supplied). 
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Protection of Personal Information: Massachusetts Extends Deadline for Compliance 
with New Privacy and Security Regulations, WilmerHale (2008) (co-author) (copy 
supplied). 

Protection of Personal Information: Massachusetts Requires Comprehensive Security 
Policy, WilmerHale (2008) (co-author) (copy supplied). 

Federal Trade Commission Delays Enforcement of “Red Flags Rule” for Certain 
Financial Institutions and Creditors, WilmerHale (2008) (co-author) (copy supplied). 

Ninth Circuit Partially Reinstates California Financial Privacy Law’s Affiliate Sharing 
Opt Out Provisions, WilmerHale (2008) (co-author) (copy supplied). 

FTC Bans Prerecorded Messages in Telemarketing Calls, WilmerHale (2008) (co- 
author) (copy supplied). 

FACT Act “Red Flag” Rules, WilmerHale (2008) (co-author) (copy supplied). 

SEC Proposal for Better Safeguarding Personal Information: Easier Said Than Done?, 
WilmerHale (2008) (copy supplied). 

Interagency Proposal for Model Privacy Form, Financial Services Law 360 (2007) and 
Electronic Banking Law and Commerce Report, Vol. 12, No. 3 (2007) (co-author), 
(copy supplied). 

FDIC Approves Final Rules From FACTA, WilmerHale (2007) (copy supplied). 

Interagency Proposal for Model Privacy Form Under the Gramm-Leach-Bliley Act, 
WilmerHale (2007) (co-author) (copy supplied). 

Data Security Update, Cyberspace Lawyer, Vol. 1 1 , No. 6 (2006). (copy supplied). 

Electronic Payment Transaction Developments, Electronic Banking Law and 
Commerce Report, Vol. 1 1, No. 2 (2006) (co-author) (copy supplied). 

Transferring HR Data from the European Union to the United States: Binding Corporate 
Rules Offer Another Compliance Option, WilmerHale (2006) (co-author) (copy 
supplied). 

Recent Developments in Data Security and Data Privacy, Journal of Payment Systems 
Law, Vol. 1, No. 3, pp. 263-280 (2005) and Electronic Banking Law and Commerce 
Report, Vol. 10, No. 4 (2005) (co-author) (copy supplied). 

Privacy — Adjusting to Changes in Technology, ExecBlueprints (2005). (cannot locate a 
copy) 

Risks and Costs of Legal Issues in Financial Services, ExecBlueprints (2005). (cannot 
locate a copy) 

Privacy Update: New Federal and State Requirements for Personal Data Security, 
Electronic Banking Law and Commerce Report, Vol. 9, No. 2 (2004) (co-author) 
(copy supplied). 
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Privacy Update: New Federal Rules on Telephone Marketing, Affiliate Information 
Sharing, Credit Reporting, and E-Mail Marketing Apply to Banks, Electronic Banking 
Law and Commerce Report, Vol. 8, No. 10 (2004) (copy supplied). 

National Do-Not-Call List Compliance, WilmerHale (2003) (co-author) (copy supplied), 

“Origins of Internet Privacy Regulation” chapter, Inside the Minds: Privacy Matters 
(2002). (copy supplied). 

FTC Privacy Enforcement, ABA Antitrust Law Section Federal Trade Commission 

Newsletter, Vol. 2002, Issue 1 (2002). (copy supplied). 

Why Has the FTC Become a Privacy Cop?, American Bankers Association Bank 
Compliance (May/June 2002) (copy supplied). 

Internet Privacy: Enforcement Actions, National Law Journal (August 6, 2001) (co- 
author). (copy supplied). 

Predatory Lending, World of Special Finance, Vol. 5, Issue 3, p. 30 (2001). (cannot 
locate a copy) 

Alternative Financial Delivery Systems, Proceedings of the 36 lt Annual Conference on 
Bank Structure and Competition, Federal Reserve Bank of Chicago (2000). (copy 
supplied). 

Regulatory Issues in Internet Privacy: The FTC’s Role, Electronic Banking Law and 
Commerce Report, Vol. 3, No. 6, pp. 7-12 (1998) (copy supplied). 

The Implications of Emerging Electronic Payment Systems on Electronic Privacy, 
Electronic Banking Law and Commerce Report, Vol. 2, No. 6, pp. 6-12 (1997). (copy 
supplied). 

Law and Kurosawa's Rashomon, Literature/Film Quarterly, Vol. 20, No. 1, pp. 55-60 
(1992) (copy supplied). 

The Constitutional Right to Expert Assistance for Indigents in Civil Cases, Hastings 
Law Journal, Vol. 41, pp. 281-349 (1990) (copy supplied). 

The Adverse Testimony Privilege: Time to Dispose of a "Sentimental Relic", Oregon 
Law Review, Vol. 67, pp. 519-560 (1988) (copy supplied). 

"Consumer Protection" chapter, The District of Columbia Practice Manual (1987) (co- 
author) (copy supplied). 

The Noise Control Act: Legislative and Administrative Problems of Implementation, 
Environmental Law, Vol. 9, pp. 313-345 (1979) (copy supplied). 

b. Supply four (4) copies of any reports, memoranda or policy statements you prepared or 
contributed in the preparation of on behalf of any bar association, committee, conference, or 
organization of which you were or are a member. If you do not have a copy of a report, 
memorandum or policy statement, give the name and address of the organization that issued it, 
the date of the document, and a summary of its subject matter. 


None. 
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c. Supply four (4) copies of any testimony, official statements or other communications relating, 
in whole or in part, to matters of public policy or legal interpretation, that you have issued or 
provided or that others presented on your behalf to public bodies or public officials. 

I have done my best to identify published materials, including through a review of my personal 
files and searches of publicly available electronic databases. Despite my searches, there may be 
other materials that I have been unable to identify, find or remember. I have located the 
following: 

October 22, 1991, “FCRA,” Senate Subcommittee on Consumer and Regulatory Affairs, 
Senate Banking, Housing and Urban Affairs Committee (copy supplied). 

October 24, 1991, “FCRA,” House Subcommittee on Consumer Affairs and Coinage, 
House Banking, Finance & Urban Affairs Committee (copy supplied). 

January 9, 1992, “FCRA,” Senate Consumer Subcommittee, Committee on Commerce, 
Science & Transportation (copy supplied). 

January 10, 1992, “FCRA,” Senate Consumer Subcommittee, Committee on Commerce, 
Science & Transportation (copy supplied). 

May 27, 1992, “Truth in Lending Act,” House Subcommittee on Consumer Affairs and 
Coinage, House Banking, F inan ce & Urban Affairs Committee (copy supplied). 

June 24, 1992, “Lease Purchase Agreement Act,” House Subcommittee on Consumer 
Affairs and Coinage, House Banking, Finance & Urban Affairs Committee (copy 
supplied). 

September 10, 1992, “Fair Debt Collection Practices Act,” House Subcommittee on 
Consumer Affairs and Coinage, House Banking, Finance & Urban Affairs Committee 
(copy supplied). 

March 31, 1993, “Rent-to-Own,” House Banking, Finance & Urban Affairs Committee 
(copy supplied). 

May 27, 1993, “FCRA,” Senate Banking Committee (copy supplied). 

October 20, 1993, “Consumer Reporting Reform Act of 1993 (FCRA),” House 
Subcommittee on Consumer Credit & Insurance, House Banking, Finance & Urban 
Affairs Committee (copy supplied). 

September 18, 1997, “Implications of Emerging Electronic Payment Systems on 
Individual Privacy,” House Banking Committee (copy supplied). 

March 26, 1998, “Internet Privacy,” House Committee on the Judiciary (copy supplied). 

May 20, 1998, “Identity Theft,” Senate Subcommittee on Technology, Committee on the 
Judiciary (copy supplied). 

March 4, 1999, “Financial Privacy,” House Subcommittee on Commercial and 
Administrative Law, House Committee on the Judiciary (copy supplied). 
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May 24, 2000, “Predatory Lending Practices in the Subprime Industry,” House 
Committee on Banking and Financial Services (copy supplied). 

June 13, 2000, “Online Profiling: Benefits and Concerns,” Senate Committee on 
Commerce, Science, and Transportation (testified at hearing; prepared statement 
delivered by FTC Bureau of Consumer Protection Director Jodie Bernstein) (copy 
supplied). 

d. Supply four (4) copies, transcripts or recordings of all speeches or talks delivered by you, 
including commencement speeches, remarks, lectures, panel discussions, conferences, political 
speeches, and question-and-answer sessions. Include the date and place where they were 
delivered, and readily available press reports about the speech or talk. If you do not have a copy 
of the speech or a transcript or recording of your remarks, give the name and address of the 
group before whom the speech was given, the date of the speech, and a summary of its subject 
matter. If you did not speak from a prepared text, famish a copy of any outline or notes from 
which you spoke. 

I have done my best to identify published materials, including through a review of my personal 
files and searches of publicly available electronic databases. Despite my searches, there may be 
other materials that I have been unable to identify, find or remember. I have located the 
following: 

May 24, 2011, WilmerHale Annual Intellectual Property Conference, WilmerHale 
offices, Boston, Massachusetts, speech on privacy and intellectual property. 

March 14, 2011, Credit Collections Conference, Miami, Florida, speech on the 
relationship between the CFPB and FTC regarding debt collection enforcement. 

May 7, 2010, Payment Card Institute, Washington, DC, speech on Data Security, ID 
Theft and Privacy. 

May 1, 2009, Financial Markets Association, Crystal City, Virginia, speech on 
Massachusetts Data Security Regulations. 

March 25, 2009, Marsh’s Academy of Risk Cyber Risks Seminar, Washington, DC, 
speech on Data Security. 

January 27, 2010, American Conference Institute, 9th National Advanced Forum on the 
Privacy & Security of Consumer and Employee Information, Washington, DC, speech on 
a variety of privacy issues, including CAN SPAM and FCRA. 

March 19, 2009, American Bar Association/Federal Communications Bar Association, 
Privacy and Security Conference, Washington, DC, speech on Privacy and Data Security 
Issues. 

March 16, 2009, FTC International Data Security Conference, Washington, DC, speech 
on data security and response, including best practices. 

February 26, 2009, International Association of Privacy Professionals, Washington, DC, 
speech on FACTA. 

March 13, 2009, Investment Advisory Association Compliance Summit, Speech on 
Regulation S-P. 



17 


November 19, 2008, The Knowledge Congress, Washington, DC, Speech on 
Understanding Regulation S-P: Privacy of Consumer Financial Information. 

October 21-23, 2008, speech at the Third Global Credit Reporting Conference on Legal 
and Regulatory Framework, Enforcement and Supervision of Credit Information 
Industry, Rio de Janeiro, Brazil. 

April 1, 2008, WilmerHale Consumer Credit Client Meeting, Washington, DC, speech on 
Privacy and Security: New Rules, What’s Co ming Next, and What It All Means for You. 

March 6, 2008, American Bar Association/Federal Co mmuni cations Bar Association, 
Washington, DC, speech on Privacy, Data Security, and Media Companies. 

May 3, 2007, World Bank Conference, Nairobi, Kenya, speech on cross-border 
integration to allow for credit information to flow across national lines. 

October 5, 2006, Regional Conference on Credit Reporting in Africa, Cape Town, South 
Africa, speech on Impact of Legal Environment on Development of Credit Reporting. 

April 8, 2005, American Conference Institute, Chicago, IL, speech on debt collection. 

February 18, 2004, International Association of Privacy Professionals, Washington, DC, 
speech on EU Safe Harbor. 

January 27, 2004, US Commerce Department program on EU Safe Harbor, Philadelphia, 
PA, speech on EU Safe Harbor. 

May 6, 2003, Payment Card Institute, Washington, DC, speech on debt collection. 

March 13, 2003, Privacy & American Business, Washington, DC, speech on financial 
services privacy. 

April 11, 2003, Predatory Lending Conference, Orlando, FL, speech on Preventing 
Exposure to Predatory Practices: A Practical and Legal Guide. 

February 12, 2003, Corporate Counsel meeting, Tysons Comer, VA, speech on 
Complying with Government Demands for Consumer and Business Information. 

April 24, 2002, American Bar Association Antitrust Spring Meeting panel on advertising 
and marketing disclosures. 

June 29, 2000, FTC Workshop Competition in the World of B2B Electronic 
Marketplaces, Washington, DC., transcript: 

http://www.scribd.eom/doc/l 168170/229/Gail-Levine-and-David-Medine. 

I gave additional speeches while at WilmerHale and a substantial number of speeches 
while serving at the FTC. However, I did not maintain a list of these speeches nor did I 
keep any written presentations; most of the speeches did not involve written materials. 


e. List all interviews you have given to newspapers, magazines or other publications, or radio or 
television stations, providing the dates of these interviews and four (4) copies of the clips or 
transcripts of these interviews where they are available to you. 
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I have done my best to identify published materials, including through a review of my personal 
files and searches of publicly available electronic databases. Despite my searches, there may be 
other materials that I have been unable to identify, find or remember. I have located the 
following: 

“DATA SECURITY: Lawmakers Begin to Catch Up to Corporate Data Security 
Failures,” Security Director's Report, December 2008. (copy supplied). 

“FTC Investigation Leads to Salmon Advertising Changes,” The Gourmet Retailer, 
February 20, 2007. (copy supplied). 

“The New FACTs of Life,” Credit Card Management, March 2004. (copy supplied). 

“Regulators Propose Simpler Data-Sharing Policy Notices,” The American Banker, 
January 6, 2004. (copy supplied). 

“Not-So-Unifoim Response To Fed’s Disclosure Plan,” The American Banker, 

December 19, 2003. (copy supplied). 

“Free Reports? Bureaus and Lenders Will Pay,” The American Banker, December 12, 
2003. (copy supplied). 

“Leaf Blowers Putting an End To a Fall Ritual,” The Washington Post, November 1, 

2003, Final Edition, (copy supplied). 

“TECHNOLOGY; Victoria's Secret Reaches A Data Privacy Settlement,” The New York 
Times, October 2 1 , 2003, Late Edition - Final, (copy supplied). 

“Calif, privacy law's bark worse than bite; Compromises to help brokers conduct 
business,” Investment News, September 8, 2003. (copy supplied). 

“Identity Crisis; Meet Michael Berry: political activist, cancer survivor, creditor's dream. 
Meet Michael Berry: scam artist, killer, the real Michael Berry's worst nightmare,” The 
Washington Post, August 10, 2003, Final Edition, (copy supplied). 

“FCC Seen Forcing Banks, Insurers to Obey No-Call List,” The American Banker, April 
15, 2003. (copy supplied). 

“Self-Test Change Said to Fail Lenders, Advocates,” The American Banker, February 25, 
2003. (copy supplied). 

“Workers' Rights Are Not Overruled by Screening,” The Washington Post, February 16, 
2003, Final Edition (copy supplied). 

“Old Nonbank Edge Blunted As Regulators Reach Farther,” The American Banker, 
February 7, 2003. (copy supplied). 

“FTC Wants Banks on Do-Not-Call Registry,” The American Banker, December 1 9, 
2002. (copy supplied). 


‘Identity theft,” National Public Radio (NPR), November 26, 2002. (copy supplied). 
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“A Tricky Maze for Consumers,” The New York Times, October 17, 2002, Late Edition - 
Final, (copy supplied). 

“Ruling May Reduce Threat of Privacy Penalties,” The American Banker, October 8, 
2002. (copy supplied). 

“TECHNOLOGY; New Software Quietly Diverts Sales Commissions,” The New York 
Times, September 27, 2002, Late Edition - Final, (copy supplied). 

“Marketer Violations Cost California Thrifts $ 1 ,6M,” The American Banker, July 10, 
2002. (copy supplied). 

“Card Companies Urged to Monitor FTC Proposal,” CardLine, June 7, 2002. (copy 
supplied). 

“In Terror War, Privacy vs. Security; Search for Illicit Activities Taps Confidential 
Financial Data,” The Washington Post, June 3, 2002, Final Edition, (copy supplied). 

“Experian and Fair, Isaac Tweak Subprime Scoring,” The American Banker, December 

28. 2001. (copy supplied). 

“FTC Enforcement of Online Policies for Offline Data Stirs Worry,” Washington Internet 
Daily, December 19, 2001. (copy supplied). 

“Court Case Helps Keep Heat on Credit Bureaus; First of three parts,” The American 
Banker, November 2, 200 1 . (copy supplied). 

“FTC Will Not Seek New Privacy Laws,” The Washington Post, October 5, 2001, Final 
Edition, (copy supplied). 

“F.T.C. Plans To Abandon New Bills On Privacy,” The New York Times, October 3, 

2001, Late Edition -Final, (copy supplied). 

“Security Bumping Privacy From Top of the Agenda,” The American Banker, September 

19. 2001. (copy supplied). 

“Government Is Wary of Tackling Online Privacy,” The New York Times, September 6, 
2001, Late Edition - Final, (copy supplied). 

“FTC Veteran: Keep the HeatOn Predators,” The American Banker, August 17, 2001. 
(copy supplied). 

“Banks Will Dodge Brunt Of Opt-Out Decision,” The American Banker, May 9, 2001. 
(copy supplied). 

“PRIVACY: European Commission Approves Data-transfer Measures,” National 
Journal’s Technology Daily, June 18, 2001. 

“Top Court May Set Clock on ID Fraud Lawsuits,” The American Banker, March 28, 
2001. (copy supplied). 
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“Lending Crackdown Said to Fall Short,” The New York Times, May 14, 2000, Late 
Edition - Final, (copy supplied). 

“Houston Chronicle Working Col umn, ” The Houston Chronicle, May 12, 2000. (copy 
supplied). 

“Another federal guideline snafu,” The Houston Chronicle, May 12, 2000, Three Star 
Edition, (copy supplied). 

“Conflicting Federal Laws Fuel Showdown Over States’ Rights to Legislate Privacy,” 
The American Banker, April 1 7, 2000. (copy supplied). 

“Fear Not! They’ve Got Your Number,” Pittsburgh Post-Gazette, April 1 0, 2000, Sooner 
Edition, (copy supplied). 

“Congress and Regulators Start Efforts to Crack Down on Deceptive Lending Practices,” 
The New York Times, April 2, 2000, Late Edition - Final, (copy supplied). 

“Yahoo Says It Is Discussing Internet Privacy with the F.T.C.,” The New York Times, 
March 3 1 , 2000, Late Edition - Final, (copy supplied). 

“Agencies Target Unscrupulous Lenders,” The Washington Post, March 31, 2000, Final 
Edition, (copy supplied). 

“Your Social Security is Numbered,” Contra Costa Times (California), March 27, 2000, 
Final Edition, (copy supplied). 

“A busy Social Security number can bring you lots of trouble; Dollars & Sense,” The 
Baltimore Sun, March 26, 2000, Final, (copy supplied). 

“Most basic ID isn’t quite so secure,” Chicago Tribune, March 26, 2000, Chicagoland 
Final Edition, (copy supplied). 

“Social Security Numbers Not Private, The Record (Bergen County, NJ), March 26, 

2000, All Editions, (copy supplied). 

“Social Security: Your Number's Up,” The Washington Post, March 26, 2000, Final 
Edition, (copy supplied). 

“Who can get your Social Security Number? Everyone, Orlando Sentinel (Florida), 
March 25, 2000. (copy supplied). 

“Private companies can sell your Social Security number,” Tulsa World (Oklahoma), 
March 24, 2000. (copy supplied). 

“Social Security Numbers Bring Huge Risks,” Chattanooga Times Free Press 
(Tennessee), March 22, 2000. (copy supplied). 

“A new wrinkle in surfing the Net Dot-coms' mighty dot-size bugs track your every 
move,” USA Today, March 21, 2000, Final Edition, (copy supplied). 

“More Curbs Against Online Snooping Urged,” Richmond Times Dispatch, March 1 8, 
2000, City Edition, (copy supplied). 
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2000 

“As Privacy Takes Center Stage, Enter the CPO,” The Record (Bergen County, NJ), 
November 27, 2000, All Editions, (copy supplied). 

“The Privacy Showdown,” Collections & Credit Risk, September 2000. (copy supplied), 

“In Search of A Seal of Approval,” Credit Card Management, August 2000. (copy 
supplied). 

“FTC and Toysmart Negotiate Over Sale of Customer Data,” Direct, August 2000. (copy 
supplied). 

“Computers Made Plain - In Wake of Toysmart Case, Parents Careful to Keep Personal 
Data Safe,” Investor 's Business Daily, July 17, 2000. (copy supplied). 

“INTERNET PRIVACY - Toysmart Is Likely Not Alone in Selling Data,” Investor 's 
Business Daily, July 13, 2000. (copy supplied). 

“How Easy It Is to Access One’s Private Information Online,” CBS Morning News (6:30 
AM ET), News Transcripts, July 13, 2000. (copy supplied). 

“Feds Sue Toysmart Over Selling Data; Visitors to Site, Now in Bankruptcy, Had Been 
Assured of Privacy,” Chattanooga Times Free Press (Tennessee), July 11, 2000. (copy 
supplied). 

“FTC suing Toysmart.com to prevent sale of names,” Deseret News (Salt Lake City), 
July 11,2000. 

“F.T.C. Moves to Halt Sale Of Database at Toysmart,” The New York Times, July 1 1 , 
2000, Late Edition - Final, (copy supplied). 

“FTC Sues to Stop Toysmart.com From Selling Data,” The San Francisco Chronicle, 
JULY 1 1 , 2000, Final Edition, (copy supplied). 

“Federal Trade Commission Sues Waltham, Mass., Internet Retailer,” The Washington 
Times, July 11, 2000. (copy supplied). 

“FTC Sues Web Store Over Plan To Sell Data; Toysmart Assured Buyers of Privacy,” 
The Washington Post, July 1 1, 2000, Tuesday, Final Edition, (copy supplied). 

“FTC fights firm's sale of on-line data; Customer-privacy lawsuit seen as step to 
regulation,” The Washington Times, July 1 1, 2000, Final Edition, (copy supplied). 

“PRIVATE OR NOT?; Behind the Scenes, Web Site Operators Are Gathering 
Information on Their Visitors, A Practice That Treads the Line Between Customer 
Service and Invasion of Privacy,” The Washington Post, May 17, 2000, Final Edition, 
(copy supplied). 

“Access sought to personal Net data,” The Washington Times, May 16, 2000, Final 
Edition, (copy supplied). 
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“Consumers Often Unaware of Ways in Which Finns Invade Privacy on Internet,” 
Richmond Times Dispatch , March 18, 2000. (copy supplied). 

“The Internet's busybody,” U.S, News & World Report, March 6, 2000. (copy supplied). 

“Quit selling private info, FTC orders Credit agency sold 1 60 million names, addresses,” 
USA Today, March 2, 2000, Final Edition, (copy supplied). 

“Credit Firm Told to Stop Se lling Data,” The Washington Post, March 2, 2000, Final 
Edition, (copy supplied). 

“Privacy Rules May Cover Wide Range of Business,” The Washington Post, January 15, 
2000, Final Edition, (copy supplied). 

“Money Savvy Weekend; 3 Credit Bureaus to Pay $2.5 Million to Settle U.S. Suit; Pact: 
Federal Trade Commission Deal Also Requires Experian, Trans Union and Equifax to 
Improve Handling of Calls from Consumers,” Los Angeles Times, January 14, 2000, 
Home Edition, (copy supplied). 

“Early Draft of Regulations Alarms Privacy Advocates, Congressional Quarterly Daily 
Monitor, January 14, 2000. (copy supplied). 

“New FTC Group To Address Net Privacy Issues,” AD WEEK, January 10, 2000. 

“Data sealed but delivered Programs don't protect privacy from Web sites,” USA Today, 
December 20, 1999, Final Edition, (copy supplied). 

“Internet Privacy Eroding, Study Says; Top 100 Web Shopping Sites Checked,” The 
Washington Post, December 17, 1999, Final Edition, (copy supplied). 

“2 Reports Call for Fairer Lending to Minorities; Equal Regulation Urged for Banks and 
Subprime Lending Units,” The American Banker, November 17, 1 999. (copy supplied). 

“Fearing a Plague of 'Web Bugs'; Invisible Fact-Gathering Code Raises Privacy 
Concerns,” The Washington Post, November 13, 1999, Final Edition, (copy supplied). 

“FTC Member Applauds Industry Efforts At Self-Regulation of Internet Privacy,” The 
American Banker, November 10, 1999. (copy supplied). 

“Restraint Pledged on 'Profiling'; Internet Ad Networks Set Up Site to Give PC Users 
Input,” The Washington Post, November 9, 1999, Final Edition, (copy supplied). 

“FTC studies 'pro filing ' by Web sites,” USA Today, November 8, 1999, Final Edition, 
(copy supplied). 

“Why Your Bank Can (Legally) Sell Your Secrets; Privacy: A Lack of Specific 
Regulations Has Opened the Door to a Bustling Market for Consumers’ Private Financial 
Information,” Los Angeles Times, November 7, 1999, Home Edition, (copy supplied). 

“Who’s Selling Your Medical Information; A Little-Known Boston Organization Collect 
- And Them Sells — Information from Millions of Insurance Applications. Insurers Say 
the Medical Information Bureau Helps Them Control Risk. But Privacy Advocates 
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Worry That It’s Too Powerful,” Morning Call (Allentown, PA), November 7, 1999, 
Second Edition, (copy supplied). 

“A Postscript on Privacy; Bank Bill's Late Change Gives States Last Word,” The 
Washington Post, November 5, 1999, Final Edition, (copy supplied). 

“Time to Let the Cookies Crumble?,” The Washington Post, November 4, 1 999, Final 
Edition, (copy supplied). 

“Federal Trade Officials Put Muscle Behind Web-Privacy Seals,” San Jose Mercury 
News, October 8, 1999. (copy supplied). 

“Web Privacy Seals Get Muscle,” San Jose Mercury News, October 8, 1999, Morning 
Final Edition, (copy supplied). 

“FTC puts muscle behind Web-privacy seals,” San Jose Mercury News, October 7, 1 999. 
(copy supplied). 

“Mazda to Pay $5 Million Fine: Confusing Ads Not Fixed After 1 997 Federal Order,” 
Automotive News, October 04, 1999. (copy supplied). 

“Mazda to pay record trade commission fine,” Austin American-Statesman (Texas), 
October 1, 1999. (copy supplied). 

“Mazda to Pay Fines for Lease Ads, Pollution; Autos: The Total Payout is $6.15 Million. 
The Cases Involve Lack of Disclosure in TV Spots and an Emissions System Defect,” 
Los Angeles Times, October 1, 1999, Home Edition, (copy supplied). 

“Mazda Broke Promise To Clean Up Lease Ads, FTC Says,” The Orange County 
Register , October 1, 1999. (copy supplied). 

“FTC Levies Largest Fine in Its History over Misleading Mazda Lease Ads,” The Orange 
County Register, October 1, 1999. (copy supplied). 

“Mazda violated consent decree; One of eight companies targeted, it failed to keep its 
promise to stop making misleading assertions in lease ads, the FTC says,” The Orange 
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2, 1995, Sooner Edition, (copy supplied). 

“Health Maintenance; RX For Rising Premiums: Check Medical Records, Chicago 
Tribune, October 2, 1995, North Sports Final Edition, (copy supplied). 

“Customers' credit rates go up, and reasons are baffling,” Justin American-Statesman 
(Texas), October 01, 1995. (copy supplied). 

“The Wedding Gown Blues; Closing of bridal shop leaves many customers high and 
dry,” Newsday, October 1, 1995, All Editions, (copy supplied). 

“Getting Grief Where Credit Is Due,” The Washington Post, October 01, 1995, Final 
Edition, Correction Appended, (copy supplied). 

“Ours is to Reason Why Lenders Raise Rates, Chicago Tribune, October 1, 1995, 
Chicagoland Final Edition, (copy supplied). 

“Surprise Errors Can Delay A Loan Decision,” Nation's Business, October 1 995. (copy 
supplied). 

“The Truth About Repairing Your Credit,” Black Enterprise, October 1995. (copy 
supplied). 

“Some Get an Unpleasant Surprise: A Sudden Jump In Credit Card Rate, Buffalo News 
(New York), September 30, 1995, Final Edition, (copy supplied). 

“ISOs Find a Place in the Card Mainstream,” The American Banker, September 29, 

1995. (copy supplied). 

“Clarity is Needed from Card Finns, Sun-Sentinel (Fort Lauderdale, FL), September 29, 
1995, All Editions, (copy supplied). 

“Credit card firms impose higher interest rates,” The Times Union (Albany, NY), 
September 29, 1995, Three Star Edition, (copy supplied). 

“Beware of Lenders Who Launch Your Rates,” Seattle Post-Intelligencer, September 28, 
1995, Final Edition, (copy supplied). 

Investment In Russia Becoming a Hot Property, CNN, September 23, 1995. (copy 
supplied). 

FTC Outlines Disallowed Debt Collection Tactics, CNN, September 22, 1995. (copy 
supplied). 

“Make It An Issue to Know Your Credit Risk Scores, The Seattle Times, September 17, 
1995, Final Edition, (copy supplied). 
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“Credit Bureaus Not Required to Reveal Risk Scores,” The American Banker, September 
12, 1995, (copy supplied). 

“Justice Dept. Widens Bias Scrutiny to Credit Cards and Auto Lending,” The American 
Banker, September 7, 1995. (copy supplied). 

“FTC Won't Give Consumers Access to Credit 'Risk Scores,'” The Washington Post, 
September 03, 1995, Final Edition, (copy supplied). 

“Cards a Bad Deal for Many; Help Is Available For Those Who Let Their Cred Get Out 
of Hand, Sun-Sentinel (Fort Lauderdale, FL), July 31,1 995, All Editions, (copy 
supplied). 

“Consumers Can Get a Look At Insurers' Big Data Bank,” The Washington Post, June 25, 
1995, Final Edition, (copy supplied). 

“FTC, Insurance Group Agree on Health Data Access,” The Washington Post, June 22, 
1995, Final Edition, (copy supplied). 

“REPORTER’S NOTEBOOK: It’s a Small World at International Credit Meeting,” The 
American Banker, June 16, 1995. (copy supplied). 

Digital Privacy Concerns, Part I, NPR: Morning Edition, JUNE 10, 1 997, TUESDAY 
10:20 am ET. (copy supplied). 

“You Don’t Want to Get a Charge Out of This; Follow These Steps When Complaining 
About Unauthorized Use of One of Your Credit Cards,” Chicago Tribune, June 9, 1 995, 
North Sports Final Edition, (copy supplied). 

“Keep Tabs on Your Credit Report; Use the Same Name to Avoid Computer Confusion 
and Check File Annually to Keep Record Blemish Free,” Chicago Tribune, March 23, 
1995, North Sports Final Edition, (copy supplied). 

“Equifax Enters FTC Consent Agreement,” National Mortgage News, February 13, 1995. 
(copy supplied). 

“Credit Report Service Disciplined,” Newsday, February 9, 1995, Nassau Edition, (copy 
supplied). 

“Equifax Settles Charge of Consumer Privacy Violations.” The Oregonian (Portland, 
Oregon), February 9, 1995, Fourth Edition, (copy supplied). 

“FTC, credit reporting company make deal; Equifax will provide information about 
consumer complaints for the next 5 years,” The Times Union (Albany, NY), February 9, 
1995, Three Star Edition, (copy supplied). 

“Abusing credit-card data brings $292,500 in fines,” The Toronto Star, December 29, 
1994, Metro Edition, (copy supplied). 

“FTC Settles Suit Over Card Misuse; Agency Cracks Down On Telemarketers,” The 
Washington Post, December 29, 1994, Final Edition, (copy supplied). 
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“Personal Business Consumer Watch Helpline; Lenders know the 'score'; you don't. The 
Atlanta Journal and Constitution, December 26, 1994. (copy supplied). 

“'Credit repair 1 no fix at all,” Pittsburgh Post-Gazette, November 26, 1994, Sooner 
Edition, (copy supplied). 

“The 'Credit Repair 1 Reality: Bad Advice, False Promises,” The Washington Post, 
November 20, 1994, Final Edition, (copy supplied). 

“Trans Union Insists It Has Right to Sell Consumer Lists,” The American Banker, 
November 4, 1994. (copy supplied). 

“FTC says Dillard’s violates credit law,” St. Petersburg Times (Florida), September 22, 
1994, City Edition, (copy supplied). 

“FTC charges Dillard’s with unfair credit-card practices Department store company says 
claims are unfounded,” The Dallas Morning News, September 22, 1994, Home Final 
Edition, (copy supplied). 

“Officials targeting cyberscams,” The Houston Chronicle, September 18, 1994, 2 Star 
Edition, (copy supplied). 

“On-line sales pitch draws federal lawsuit; Credit-fixing booklet called deceptive,” The 
Houston Chronicle, September 16, 1994, 2 Star Edition, (copy supplied). 

“FTC sues over claim in on-line ad / Agency files lawsuit over false claims,” USA 
Today, September 15, 1994, Thursday, Final Edition, (copy supplied). 

“FTC Targets Deceptive On-Line Advertising; Agency Files Its First Suit Alleging False 
C laim on Computer Network,” The Washington Post, September 15, 1994, Final Edition, 
(copy supplied). 

BILL COLLECTORS WHO ABUSE AND HARASS PEOPLE RUN AGAINST THE 
LAW, CBS News Transcripts, July 11, 1994. (copy supplied). 

“Reform May Finally Help Consumers Burned By Inaccurate Credit Reports,” Buffalo 
News (New York), June 22, 1994, City Edition, (copy supplied). 

“A Fix for Credit Report Errors; House passes bill similar to Senate's,” Newsday, June 
14, 1994, Nassau and Suffolk Edition, (copy supplied). 

“Credit bureaus under fire from consumers, Congress Lawmakers poised to enact big 
changes for data industry,” The Atlanta Journal and Constitution, June 5, 1994. (copy 
supplied). 

CREDIT-REPAIR COMPANIES LARGELY SCAM ARTISTS, CBS News Transcripts, 
May 30, 1994. (copy supplied). 

“Careless Attitude of Salesclerk’s Helping to Spread Credit Card Fraud,” Buffalo News 
(New York), May 9, 1994, First Edition, (copy supplied). 

“Credit shift drove GM card ! Consumers unknowingly helped fuel rapid success," USA 
Today, March 15, 1994, First Edition, (copy supplied). 
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“'Unsolicited’ Credit Cards” There are Some Gray Areas, The Seattle Times, January 2, 
1994, Final Edition, (copy supplied). 

“You Better Watch Out,” Chicago Tribune, January 2, 1994, Final Edition, (copy 
supplied). 

“Shawmut to pay $ 960,000 in loan bias settlement; US probe had blocked bank 
expansion,” The Boston Globe, December 14, 1993, City Edition, (copy supplied). 

“Deceptive New-Car Ads, Unfair Practices Get Lots of Mileage at Year’s End; Fraud: 
Women Minorities and the Elderly are the Most Common Victims. However, Dishonest 
Car Advertising Can Trick Even the Veteran Auto Buyer,” Los Angeles Times, December 
5, 1993, Orange County Edition, (copy supplied). 

“YOUR MONEY: Bill collectors' tactics draw growing list of complaints Atlanta Legal 
Aid, FTC are taking action to protect consumers from illegal practices,” The Atlanta 
Journal and Constitution, November 22, 1993. (copy supplied). 

“Trans-Union Prohibited from Selling Consumer Data,” Chicago Sun-Times, September 
25, 1993, Late Sports Final, (copy supplied). 

“It Pays to Know Rights When Facing Collectors,” Palm Beach Post, August 9, 1993. 
(copy supplied). 

“What The FTC Didn’t Do About Debt Collection Practices,” Sun-Sentinel (Fort 
Lauderdale, FL), August 9, 1993. (copy supplied). 

“FTC Sues Big Bill Collector, Charges Abuse,” Chicago Sun-Times, August 4, 1993, 

Late Sports Final, (copy supplied). 

“Bill Collectors Accused of Going Too Far; Collections: Employees of Giant Payco 
American Illegally Pressured Debtors, A Federal Complaint Alleges,” Los Angeles 
Times, August 3, 1993, Home Edition, (copy supplied). 

“Finn Accused of Debtor Harassment; FTC Says Agency Used Lies, Threats to Collect; 
Seeks Penalties,” The Washington Post, August 3, 1993, Final Edition, (copy supplied). 

“U.S. begins bias probe of Shawmut, The Boston Globe, March 9, 1993, City Edition, 
(copy supplied). 

“TRW Reaches Credit-Data Agreement; Privacy Advocates Welcome Settlement with 
FTC,” Plain Dealer (Cleveland, Ohio), January 13, 1993, Final/All Editions, (copy 
supplied). 

“FTC Accuses Credit Bureau of Privacy Violations,” The Washington Post, January 13, 
1993, Final Edition, (copy supplied). 

“Bill Collection Becoming Meaner in Slow Economy,” Louis Post Dispatch (Missouri), 
November 22, 1 992, Five Star Edition, (copy supplied). 

“Executive Summary; Fraud,” InformationWeek, November 16, 1992. (copy supplied). 



40 


“Congress considers lock-in rate protection,” Chicago Sun-Times, June 5, 1992, Five Star 
Sports Final, (copy supplied). 

“Bill Would Apply Safeguards To Refinancing of Mortgages; House Member Says 
Abuses by Lenders Are Frequent,” The Washington Post, May 30, 1992, Final Edition, 
(copy supplied). 

WORLD NEWS TONIGHT WITH PETER JENNINGS, ABC NEWS, MAY 27, 1992. 
(copy supplied). 

“What’s The Score? Credit Agencies Have to Tell You,” Palm Beach Post (Florida), 
February 24, 1992, Final Edition, (copy supplied). 

“All About/Debt Collection; Persuading People to Pay Their Bills During Hard Times,” 
The New York Times, December 1 5, 1 99 1 , Late Edition - Final, (copy supplied). 

“Creditworthy ... McDonnell Settles Applicant Charge,” St. Louis Post Dispatch 
(Missouri), October 10, 1991, Five Star Edition (copy supplied). 

“3 firms agree to advise when credit costs jobs,” The Washington Times, October 10, 
1991, Final Edition, (copy supplied). 

“Credit Bureau Won’t Sell Names,” The Seattle Times, August 9, 1991, Friday, Final 
Edition, (copy supplied). 

“Don't bank on how-to schemes,” The San Diego Union-Tribune, May 7, 1991. (copy 
supplied). 

“Those 900 lines take heavy toll,” The San Diego Union-Tribune, May 7, 1 99 1 . (copy 
supplied). 

“Judge Halts Business of 2 Area Credit Card Firms; Baltimore Companies Accused by 
FTC of Deceptive Advertising in Catalogue Deals,” The Washington Post, July 28, 1990, 
Final Edition, (copy supplied). 

“U. S. travel firms ordered to pay refunds,” The Toronto Star, Apnl 28, 1 990, Second 
Edition, (copy supplied). 

“Good news, bad news; The tedious road to restitution in travel scams,” Chicago 
Tribune, March 4, 1990, Final Edition, (copy supplied). 

f. If applicable, list all published judicial opinions that you have written, including concurrences 
and dissents. Supply the citations for all published judicial opinions to the Committee. 

N/A 


13. Public Office, Political Activities and Affiliations: 

a. List chronologically any public offices you have held, other than judicial offices, including the 
terms of service and whether such positions were elected or appointed. If appointed, please 
include the name of the individual who appointed you. Also, state chronologically any 
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unsuccessful candidacies you have had for elective office or unsuccessful nominations for 
appointed office. 

The White House 
National Economic Council 

Senior Advisor (appointed by Gene Sperling, Director, NEC) 2000-2001 

Federal Trade Commission 
Bureau of Consumer Protection 

Associate Director for Financial Practices (appointed by Barry J. Cutler, Director, Bureau 
of Consumer Protection) 1992-2000 

Assistant Director for Credit Practices (appointed William MacLeod, Director, Bureau of 
Consumer Protection) 1989-1991 

Representative Jonathan B. Bingham, Spring 1975, student intern. 

Senator Walter F. Mondale, Fall 1974, student intern. 

b. List all memberships and offices held in and services rendered, whether compensated or not, 
to any political party or election committee. If you have ever held a position or played a role in a 
political campaign, identify the particulars of the campaign, including the candidate, dates of the 
campaign, your title and responsibilities. 

Hillary Clinton for President, 2008, participated in finance committee meetings. 

Bill Bradley for US Senate, October 1978, volunteer. 

Bella Abzug for US House, Spring 1971 , volunteer. 

14. Legal Career: Answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation ftom law 
school including: 

i. whether you served as clerk to a judge, and if so, the name of the judge, the court and the dates 
of the period you were a clerk; 

I did not clerk for ajudge but did a student internship my third year of law school (1977- 
1978) for US District Judge George N. Leighton (ND 111.). 

ii. whether you practiced alone, and if so, the addresses and dates; 

I have not practiced alone. 

iii. the dates, names and addresses of law firms or offices, companies or governmental agencies 
with which you have been affili ated, and the nature of your affiliation with each. 

WilmerHale (2002 - present) 

Partner 

1 875 Pennsylvania Ave., N.W. 

Washington, DC 20006 


Hogan & Hartson (2001-2002) 
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Partner 

555 Thirteenth St., N.W. 

Washington, DC 20004 

White House National Economic Council (2000-2001) 

Senior Advisor 
Washington, DC 20500 

Federal Trade Commission (1989-2000) 

Associate Director for Financial Practices (1992-2000) 

Assistant Director for Credit Practices (1989-1991) 

Washington, DC 20580 

University of Maryland School of Law (1988-1989) 

Visiting Associate Professor 
500 W. Baltimore St. 

Baltimore, MD 21201 

Indiana University (Bloomington) School of Law (1986-1988) 

Associate Professor 
211 South Indiana Ave. 

Bloomington, IN 47405 

The George Washington University Law School (1983-1986) 

Clinical Instructor 
2000 H St., N.W. 

Washington, DC 20052 

Covington & Burling (1979-1983) 

Associate 

1201 Pennsylvania Ave., N.W. 

Washington, DC 20004 

iv. whether you served as a mediator or arbitrator in alternative dispute resolution proceedings 
and, if so, a description of the 10 most significant matters with which you were involved in that 
capacity. 

I supervised student mediators at George Washington University Law School but have 
not mediated cases. 

v. whether you have held any judicial office, including positions as an administrative law judge, 
on any U.S. federal, state, tribal, or local court and if so, please provide the name of the court, the 
jurisdiction of that court, whether the position was appointed or elected, and the dates of your 
service. 

District of Columbia Board of Appeals and Review (1984-1986) 

Member, appointed by the Mayor, heard appeal from denial of participation in the 
Medicare program; also heard employment discrimination cases for the D.C. Human 
Rights Commission 


b. Describe: 
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i. the general character of your law practice and indicate by date when its character has changed 
over the years. 

My first position as a member of the bar was as an associate at Covington & Burling. I 
worked on a variety of litigation matters including antitrust, contracts and tax. In 
addition I was engaged in extensive pro bono activities, including spending seven months 
full time at the Neighborhood Legal Services Program. 

In 1983, 1 left law practice to teach law full time for the next six years. My first teaching 
position was as a clinical instructor at the George Washington University Law School. I 
ran two programs: consumer mediation and consumer litigation. The mediation taught 
students that there were alternative ways to resolve disputes other than litigation. The 
litigation clinic primarily prosecuted eases on behalf of the District of Columbia 
government against unscrupulous and unlicensed businesses. After three years at GW, I 
decided to move to a mix of classroom and clinic teaching. I was hired as a tenure-track 
Associate Professor of Law at Indiana University. In addition to classroom teaching, I 
also started a general practice clinical program. Two years later, I accepted a Visiting 
Associate Professor position at the University of Maryland Law School to help develop 
the novel Cardin program, blending classroom and clinic teaching. 

Starting in 1989, 1 joined the Federal Trade Commission as an Assistant Director for 
Credit Practices. In that capacity, I supervised and participated in federal district court 
litigation against companies and individuals charged with violating Section 5 of the FTC 
Act, including telemarketers and credit repair scams. In 1983, 1 became the Associate 
Director for Credit Practices (later renamed Financial Practices), the head of a Division of 
about 30 professionals and a Senior Executive Service (SES) position. I was responsible 
for enforcing the Fair Credit Reporting Act, which among other things protects the 
privacy of consumer’s credit records, in addition to other credit statutes. From 1995 until 
2000, 1 was the lead FTC staffer on Internet privacy issues, conducting workshops, 
negotiating industry self-regulatoiy agreements, drafting regulations, testifying in 
Congress, and bringing enforcement actions. I was a member of the US Government 
team negotiating the EU Safe Harbor agreement and represented the US at the 
Organization for Economic Cooperation and Development (OECD) on privacy and data 
security issues. While at the FTC, I chaired a federal advisory committee on data access 
and security issues. 

Following the FTC, from August 2000 - January 2001, 1 was a Senior Advisor with the 
White House National Economic Council. My work including serving on a committee to 
protect consumer information in bankruptcy proceedings, working with Congress on draft 
anti-spam legislation, and consulting with HHS on the H1PAA regulations. After the 
White House, I spent a year at Hogan & Hartson as a partner working on a wide range of 
Internet privacy issues. 

Since 2002, 1 have been a partner at WilmerHale where my work has been divided 
between privacy, consumer protection, and financial services, with a considerable amount 
of overlap. 

ii. your typical clients and the areas at each period of your legal career, if any, in which you have 
specialized. 

My typical clients at WilmerHale have been online companies, retailers, banks, broker 
dealers, debt collectors, credit bureaus, insurance companies, and media companies. I 
have advised them on privacy and data security issues as well as defending federal and 
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state investigations, I advise on a wide range of privacy issues including online, 
financial, medical, children’s, driver’s protection, video rental, email marketing, 
telemarketing, and international data transfers. I have drafted numerous privacy policies 
as well as information sale and purchase agreements, counseled on information disclosure 
and usage issues, and advised clients numerous times on how to address data security 
breaches. In addition to privacy issues, I also advise clients on advertising law, consumer 
protection, and financial services issues generally. 

c. Describe the percentage of your practice that has been in litigation and whether you appeared 
in court frequently, occasionally, or not at all. If the frequency of your appearances in court 
varied, describe such variance, providing dates. 

My private practice since 2001 has involved an extremely small amount of litigation- 
related matters with no court appearances. At Indiana University and George 
Washington University, I supervised students in litigation matters. While at the FTC, I 
occasionally appeared in US District Court and argued one administrative appeal to the 
FTC. At Covington & Burling, I argued a DC Circuit appeal and, while on rotation to the 
Neighborhood Legal Services Program, regularly appeared in DC Superior Court. 

i. Indicate the percentage of your practice in: 

1. federal courts; 

2. state courts of record; 

3. other courts; 

4. administrative agencies 

Less than one percent of my practice has involved litigation in federal, state or other 
courts, primarily consulting with other lawyers handling the litigation. I have been 
directly involved in one minor administrative litigation matter seeking to quash a 
subpoena which was far less than one percent of my time. 

ii. Indicate the percentage of your practice in: 

1. civil proceedings; 

2. criminal proceedings. 

Approximately 15 percent of my practice is spent defending investigations and 
negotiating civil settlements with the Federal Trade Commission that are filed in federal 
district court. I have not been involved with any criminal matters. 

d. State the number of cases in courts of record, including cases before administrative law 
judges, you tried to verdict, judgment or final decision (rather than settled), indicating whether 
you were sole counsel, chief counsel, or associate counsel. 

None 

i. What percentage of these trials were: 

1. jury; 

2. non-jury. 

N/A 
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e. Describe your practice, if any, before the Supreme Court of the United States. Supply four (4) 
copies of any briefs, amicus or otherwise, and, if applicable, any oral argument transcripts before 
the Supreme Court in connection with your practice. 

I was on a brief on behalf of the National Organization for Women seeking review of a 
District Court ruling regarding the Equal Rights Amendment (Copies supplied). 

15. Litigation: Describe the ten (10) most significant litigated matters which you personally 
handled, whether or not you were the attorney of record. Give the citations, if the cases were 
reported, and the docket number and date if unreported. Give a capsule summary of the 
substance of each case. Identify the party or parties whom you represented; describe in detail the 
nature of your participation in the litigation and the final disposition of the case. Also stale as to 
each case: 

Defenders of Wildlife. Inc.. Appellant v. the Endangered Species Scientific Authority, et 
al, 725 F.2d 726 (D.C. Cir 1984). Defenders of Wildlife, Inc., appealed a District Court 
order granting the Interior Department’s motion to vacate that court 1 s previously issued 
injunction. The injunction had barred the Department from authorizing the export of 
bobcats until guidelines were issued satisfying the requirements the court had set out in a 
prior D.C. Circuit case. The Circuit Court affirmed the District Judge’s ruling that 
Congress, in a subsequent amendment to the Endangered Species Act, Pub.L. No. 97- 
304, 16 U.S.C. Sec. 1537a, had overruled the prior decision, thereby removing the basis 
for the injunction. I represented Defenders of Wildlife, participated in writing the briefs 
and argued the case before the D.C. Circuit The representation extended from 1981- 
1984. The case was argued before Judges Wilkey, Bork and Lumbard. Co-counsel were 
Brice M. Clagett, (deceased) Stephen D. Barnes (now with Barnes Morris Klein Yom, 
2000 Avenue of the Stars, Los Angeles, CA 90067, (3 1 0) 3 1 9-3900) and Ellen Bass 
(current contact information not available), Washington, D.C. Opposing counsel were 
Albert M. Ferlo, Jr., Atty., Dept, of Justice, Washington, D.C. (now with Perkins Coie, 
700 Thirteenth St, Washington, DC 20005, (202) 654-6262), with whom Carol E. 
Dinkins, Asst. Atty. Gen., Dianne H. Kelly and Dirk D. Snel, Attys., Dept, of Justice, 
Washington, D.C. William A. Hutchins, Washington, D.C., with whom Paul A. Lenzini, 
Washington, D.C., was on the brief, for appellee. Intern. Ass'n of Fish & Wildlife 
Agencies. Paul A. Kiefer and Matthew D. Shannon, Washington, D.C., were on the 
brief, for appellee. Fur Conservation Institute of America. John C. Morrison, 

Washington, D.C., also entered an appearance for appellee. Fur Conservation Institute of 
America. Stephen S. Boynton, Washington, D.C., entered an appearance for appellees, 
Driscoll, et al. 

In the Matter of Trans Union Corporation. FTC Slip Copy, Dkt No. 9255 (Sept. 28, 
1994). Respondent TransUnion appealed an A dmini strative Law Judge’s summary 
decision that it had violated the Fair Credit Reporting Act by selling marketing lists that 
contained credit information. I acted as FTC Complaint Counsel, supervised the 
litigation of the case, and argued the appeal before the Federal Trade Commission. The 
FTC affirmed the A dmini strative Law Judge’s ruling per a decision by Commissioner 
Yao. The Court of the Appeals for the District of Columbia Circuit reversed and 
remanded the case for trial. After trial, the ALJ again found for FTC Complaint 
Counsel. TransUnion unsuccessfully appealed again to the FTC and the Court of 
Appeals, and certiorari was denied by the United States Supreme Court My 
representation covered the filing of the complaint in 1992 until I left the FTC in 2000. 
Opposing counsel were Phil C. Neal (now with Neal Gerber Eisenberg, Two North 
LaSalle St, Suite 1700, Chicago, IL 60602, (312) 269-8080, Roger L. Longtin, (now 
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with DLA Piper, 203 N. LaSalle St., Suite 1900, Chicago, IL 60601, (312) 368-4040) 
Chicago, IL, 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the case was litigated; 
and 

c. the individual name, addresses, and telephone numbers of co-counsel and of principal counsel 
for each of the other parties. 

16. Legal Activities; Describe the most significant legal activities you have pursued, including 
significant litigation which did not progress to trial or legal matters that did not involve litigation. 
Describe fully the nature of your participation in these activities. List any client(s) or 
organi 2 ation(s) for whom you performed lobbying activities and describe the lobbying activities 
you performed on behalf of such client(s) or organizations(s). (Note; As to any facts requested in 
this question, please omit any information protected by the attorney-client privilege.) 

The most rewarding work I have done has been a multi-year pro bono project to help 
some of the poorest countries in Africa. Specifically, based on my experience in the 
legislative and enforcement aspects of the US Fair Credit Reporting Act, in conjunction 
with the World Bank, I have advised Central Banks in Angola, Lesotho, Kenya, Liberia 
and Sierra Leone on the establishment or improvement of credit reporting in their 
countries. An effective credit reporting system can reduce loan defaults and expand loan 
opportunities for small businesses and individuals which can, in turn, spur economic 
development. In the past couple of years, Sierra Leone has adopted credit reporting 
legislation I helped draft and Liberia’s Central Bank has promulgated credit reporting 
regulations I helped draft, to create legal structures in those countries that will encourage 
the development of private sector credit reporting. 

Lobbying: 

Iron Mountain (2005-2006) - in favor of data security breach legislation 

National Association for Information Destruction (2005-2007) - in favor of 
legislation that would require proper disposal of sensitive consumer information 

RFS Finance (2005) - relating to improved methods of preventing fraud and 
improving risk detection. 

17. Teaching: What courses have you taught? For each course, state the title, the institution at 
which you taught the course, the years in which you taught the course, and describe briefly the 
subject matter of the course and the major topics taught If you have a syllabus of each course, 
provide four (4) copies to the committee, 

George Washington University Law School: 

-- Ran Consumer HELP Mediation and Litigation Clinics and taught consumer protection 
course for clinic students. 1983-86. 

Indiana University School of Law: 

-- Evidence and Trial Practice - 1986-88 
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— Clinical program with classroom component including training students on client 
interview skills - 1986-88 

University of Maryland School of Law: 

— Civil Procedure - 1988-89 

- Clinic program representing indigents in civil cases - 1988-89 

18. Deferred Income/ Future Benefits: List the sources, amounts and dates of all anticipated 
receipts from deferred income arrangements, stock, options, uncompleted contracts and other 
future benefits which you expect to derive from previous business relationships, professional 
services, firm memberships, former employers, clients or customers. Describe the arrangements 
you have made to be compensated in the future for any financial or business interest. 

Upon early retirement from WilmerHale in March 2012, 1 will be entitled to $175,000 
annually until I reach regular retirement age of 65, so long as total firm early retirement 
payments do not exceed a specified percentage of firm income. 

1 9. Outside Commitments During Service: Do you have any plans, commitments, or 
agreements to pursue outside employment, with or without compensation, during your service? If 
so, explain. 

None. 

20. Sources of Income: List sources and amounts of all income received during the calendar 
year preceding your nomination and for the current calendar year, including all salaries, fees, 
dividends, interest, gifts, rents, royalties, licensing fees, honoraria, and other items exceeding 
$500 or more (if you prefer to do so, copies of the financial disclosure report, required by the 
Ethics in Government Act of 1 978, may be substituted here). 

See attached financial disclosure report. 

2 1 . Statement of Net Worth: Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

22. Potential Conflicts of Interest: 

a. Identify the family members or other persons, parties, affiliations, pending and categories of 
litigation, financial arrangements or other factors that are likely to present potential conflicts-of- 
interest when you first assume the position to which you have been nominated. Explain how you 
would address any such conflict if it were to arise. 

In connection with the nomination process, I have consulted with the Office of 
Government Ethics and the Privacy and Civil Liberties Oversight Board’s designated 
agency ethics official to identify potential conflicts of interest Any potential conflicts of 
interest will be resolved in accordance with the terms of an ethics agreement that I have 
entered into with the Board’s designated agency ethics official. 

b. Explain how you will resolve any potential conflict of interest, including the procedure you 
will follow in determining these areas of concern. 
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In connection with the nomination process, I have consulted with the Office of 
Government Ethics and the Privacy and Civil Liberties Oversight Board’s designated 
agency ethics official to identify potential conflicts of interest. Any potential conflicts of 
interest will be resolved in accordance with the terms of an ethics agreement that I have 
entered into with the Board’s designated agency ethics official. 


23. Pro Bono Work: An ethical consideration under Canon 2 of the American Bar Association’s 
Code of Professional Responsibility calls for “every lawyer, regardless of professional 
prominence or professional workload, to find some time to participate in serving the 
disadvantaged.” Describe what you have done to fulfill these responsibilities, listing specific 
instances and the amount of time devoted to each. If you are not an attorney, please use this 
opportunity to report significant charitable and volunteer work you may have done. 

During my legal career to date, I have easily devoted hundreds if not thousands of hours 
to pro bono activities. This has included working full-time at the Neighborhood Legal 
Services Program for seven months while an Associate at Covington & Burling, 
representing indigent citizens of the District of Columbia. 1 represented Defenders of 
Wildlife in a DC Circuit appeal challenging Interior Department regulations and the 
National Organization for Women regarding the Equal Rights Amendment. As noted 
above, I have spent considerable time providing pro bono assistance to the Central Banks 
of Angola, Lesotho, Kenya, Liberia and Sierra Leone to assist those countries in 
developing credit reporting systems, including visits to those countries to meet with key 
stakeholders. I have assisted, on a pro bono basis, the World Bank in the development of 
global credit reporting standards. I worked with the Constitution Project on matters 
relating to video surveillance and classification of government records. The clinical 
programs I worked in at the Maryland, Indiana and GW law schools were heavily 
focused on providing free legal assistance to indigents. 
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FINANCIAL STATEMENT 
NET WORTH 

Provide a complete, current financial net worth statement which itemizes in detail all assets (including bank accounts, real 
estate, securities, trusts, investments, and other financial holdings) all liabilities (including debts, mortgages, loans, and other 
financial obligations) of yourself, your spouse, and other immediate members of your household. 
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Financial Statement Schedule 


U.S. Government Securities : 


I Bonds -- $61,000 

Listed Securities : 

Johnson & Johnson $41,000 
Netflix $3400 
UBS $2900 

IShares Russell 3000 Index Fund $1 10,000 

DFA International Core Equity Portfolio $266,000 

DFA Core Equity Portfolio $449,000 

DFA Emerging Markets Core Equity Portfolio $15,000 

ING Global Real Estate $5,000 

JP Morgan Highbridge Dynamic Commodities $10,000 

Nuveen Preferred Securities $8,000 

Vanguard Inter Term Tax Exempt $61,000 

Vanguard Interm Term Admiral Share $100,000 

Vanguard Limited Term Tax Exempt $148,000 

Vanguard Ltd Term Tax Exempt Admiral Share $200,000 

Schwab S&P 500 Index $2,300 

JPMorgan Alerian MLP Index $10,000 

Pimco Total Return $136,000 

Vanguard Institutional Index $168,000 

GRT Value $56,000 

Oppenheimer Global $12,000 

Tweedy Browne Global Value $67,000 

Acadian Emerging Markets $28,000 

T. Rowe Price Real Estate $51,000 

Pimco High Yield $30,000 

Pimco Unconstrained $30,000 


Unlisted Securities : 

Utah Educational Savings Plan: 

- Age-Based Aggressive Growth $437,000 

- Institutional Index Fund $23,000 

Maryland College Investment Plan: 

- Portfolio 2021 $56,000 

Thrift Savings Plan: $642,000 


TIAA-CREF: 

- TIAA Traditional $8,000 




51 


AFFIDAVIT 


I,. 




this statement is, to the best of my knowledge, true and accurate. 


, do swear that the information provided in 


ihhi i 

(DATE) 


(NAME) 




(NOTARY) 


Earn E Pitts 

Nctery Public, District cf Columbia 
My Commission Expires 06-14-2012 
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STATEMENT OF JAMES XAVIER DEMPSEY, NOMINEE TO BE A 

MEMBER OF THE PRIVACY AND CIVIL LIBERTIES OVER- 
SIGHT BOARD 

Mr. Dempsey. Well, Mr. Chairman, as you know, the questions 
of technology and security and privacy are of long-running interest 
to me as they are to you, and if confirmed and if the board comes 
into operation, I would look forward to working with the Chairman 
and the other members of the board to establish a sense of prior- 
ities. But I think the whole question, as Senator Grassley also re- 
ferred to, of information sharing is critical. 

After 9/11, appropriately in my view, the law was taken down, 
and agencies were under an imperative and are under an impera- 
tive properly to share information. But as the 9/11 Commission rec- 
ognized, as the Congress recognized, as the agencies themselves 
recognized, this poses challenges both on the security side, as illus- 
trated by the WikiLeaks situation, and on the privacy side. 

So, if confirmed, I would look forward to working with you and 
with the privacy officers in the various agencies who, I know, are 
grappling with this issue and to work with the people designing 
and running these systems, look at what is effective, what are the 
needs, what is the threat, and then how can we meet the threat 
with the system of checks and balances, accountability, and the 
kinds of rules that you referred to. 

Chairman Leahy. Well, you know, we talk about WikiLeaks. 
There is a case where we had some real — the leaking of parts of 
it was just embarrassing, but other parts really went at our Na- 
tional security, and in some cases I think a case could be made 
that people died as a result of it. And that is an easy one. I mean, 
the fact that it came out and WikiLeaks used it and so on. But we 
can also go just as average citizens, you might have everything 
there from a member of your family is undergoing psychiatric help 
or alcoholic rehabilitation or something like that, and if it is easily 
available, does that leak out to your embarrassment? 

I might ask the same question of everybody else here. Ms. Cook, 
do you want to add anything to that? 

[The biographical information follows.] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR NON-JUDICIAL NOMINEES 

PUBLIC 


1. Name : State full name (include any former names used). 

James Xavier Dempsey 

2. Position : State the position for which you have been nominated. 

Member, Privacy and Civil Liberties Oversight Board 

3. Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside. 

Primary office: 

55 New Montgomery Street #513 
San Francisco, CA 94105 

CDT’s Washington, DC office: 

1634 1 Street, NW#1100 
Washington, DC 20006 

4. Birthplace : State date and place of birth. 

May 20, 1953 Waterbury, CT 

5. Education : List in reverse chronological order each college, law school, or any other 
institution of higher education attended and indicate for each the dates of attendance, 
whether a degree was received, and the date each degree was received. 

Harvard Law School, 1976-1979, JD 1979 
Yale College, 1971-1975, BA 1975 

6. Employment Record : List in reverse chronological order all governmental agencies, 
business or professional corporations, companies, firms, or other enterprises, 
partnerships, institutions or organizations, non-profit or otherwise, with which you have 
been affiliated as an officer, director, partner, proprietor, or employee since graduation 
from college, whether or not you received payment for your services. Include the name 
and address of the employer and job title or description. 

Center for Democracy and Technology (1997 - present) 

Current positions: Vice President for Public Policy; Corporate Secretary 
1634 I Street, NW #1100 
Washington DC 20006 



54 


2 


Previous positions: Policy Director (2005-2007); Executive Director (2003 - 2005); 
Deputy Director (2001-2002); Senior Staff Counsel (1997-2000). 

Center for National Security Studies (1995 - 1997) 

Deputy Director 
112019th Street NW 
8th Floor 

Washington, DC 20036 

National Security Archive (1995 - 1997) 

Special Counsel 
Gelman Library 
Suite 701 

2130 H Street, NW 
Washington, DC 20037 

Subcommittee on Civil and Constitutional Rights (1985-1995) 

Assistant Counsel 
Committee on the Judiciary 
U.S. House of Representatives 
2138 Rayburn House Office Building 
Washington, DC 205 1 5 

Arnold & Porter (1980 -1984) 

Associate Attorney 
555 12th Street, NW 
Washington, DC 20004 

Massachusetts Supreme Judicial Court (1979 - 1980) 

Law clerk to the Hon. Robert Braucher 
Boston, MA 

Palmer & Dodge (Summer 1978) 

Summer law clerk 
Boston, MA 

Weil Gotshal & Manges (Summer 1977) 

Summer law clerk 
New York, NY 

Civil Liberties Union of Massachusetts (1977-1979) 

Research Assistant 
Boston, MA 

VISTA (Volunteers in Service to America) (1975-1976) 

VISTA volunteer: Midlands Community Action Agency, Columbia, SC, and Georgia 
Department of Corrections, Atlanta, Georgia 
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7. Military Service and Draft Status : Identify any service in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of discharge received, and whether you have registered for 
selective service. 

None 

8. Honors and Awards : List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding sendee or achievement. 

Phi Beta Kappa 

9. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

American Bar Association -Member: Approx. 1 980 to 1 984 or 1 985 

10. Bar and Court Admission : 

a. List the date(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership. 

District of Columbia bar - admitted March 1 0, 1 980 


b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

U.S. District Court for the District of Columbia - October 6, 1980 

U.S. Court of Appeals for the District of Columbia Circuit - June 5, 1981 

Supreme Court of the United States - March 28, 1983 

U.S Court of Appeals for the Ninth Circuit - December 27, 1 983 

U.S. Court of Appeals for the Fourth Circuit - July 25, 1 984 

U.S Claims Court- August 16, 1984 


11. Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 9 or 10 to which 
you belong, or to which you have belonged, since graduation from law school. 
Provide dates of membership or participation, and indicate any office you held. 
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Include clubs, working groups, advisory or editorial boards, panels, committees, 
conferences, or publications. 

Defending Dissent Foundation (2007 - present) 

Vice President and Member, Board of Directors (unpaid) 

First Amendment Foundation (2002 - 2007) 

Vice President and Member, Board of Directors (unpaid) 

(The First Amendment Foundation merged in 2007 with another organization to 
become the Defending Dissent Foundation.) 

The Oversight Project (1997 - 2007) 

President and Member, Board of Directors (unpaid) 

(The Oversight Project never conducted major activities; it was ended in 2007.) 
Digital Policy Institute (2003-2007) 

President and Member, Board of Directors (unpaid) (The Digital Policy Institute 
ceased operation in 2007.) 

The Center for Democracy and Technology (CDT) sponsors the Digital Privacy 
and Security Working Group (DPSWG), a policy forum for computer and 
communications companies, trade associations and public interest organizations. 

I have participated in DPSWG since 1 joined CDT in 1997; I coordinated its 
meetings and mailing list until 2010. Since 2010, 1 have coordinated Digital Due 
Process, a coalition recommending updates to the Electronic Communications 
Privacy Act 

The Global Internet Policy Initiative was an unincorporated project of CDT and 
Intemews from 2001 to around 2006. I was Policy Director for the project. The 
project is no longer active. 

Rapleaf, Inc., Privacy Advisor)' Board (2008 - 201 0) 

Palantir, Inc., Privacy Advisory Committee (2008 — 2010) 

Bill of Rights Defense Committee, Advisory Board (2002 - present) 

National Strategic Policy Council on Cyber and Electronic Crime of the National 
Governors Association Center for Best Practices (2006-2007) 

Steering Committee of the ANSI-BBB Identity Theft Prevention and Identity 
Management Standards Panel (2006-2008) 

Markle Foundation, Task Force on National Security in the Information Age - 
member (2004 - present); member of steering committee (2006 - present) 

Markle Foundation, Connecting for Health initiative - participant and member of 
steering committee (2007- 2008) 
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Industry Advisory Board for the National Counter-Terrorism Center (200S - 
2006) 

Transportation Security Administration Secure Flight Working Group (2005) 

Conference on Computers, Freedom and Privacy, sponsored by AOL, the 
Association for Computing Machinery and other for profit and non-profit 
organizations, Program Committee (2007) 

California Identity Theft Summit, sponsored by the California Department of 
Consumer Affairs, the California Office of Privacy Protection, the California 
State and Consumer Services Agency and the California District Attorneys 
Association, Advisory Committee (2007) 

California e-Prescribing Task Force, sponsored by the California Healthcare 
Foundation (2008 - 2009) 

State of California Terrorism Threat Assessment Advisory Group, California 
Office of Flomeland Security (2008 - present) 

DARPA Privacy Panel (2010 - present) 

Janney School, Washington, DC, PTA Vice President (1997- 1999) 

Maret School, Washington, DC, Auction committee (2003-2005) 

Urban School, San Francisco, CA, Auction committee (2008) 

From around 1989 to 2005, 1 attended and made contributions to St Columba’s 
Church in Washington, DC. From late 2005 or early 2006 to 2009, 1 attended and 
made contributions to St. Aidan’s Church in San Francisco, where I served on the 
stewardship committee for about a year and a half, between 2007 and 2009. I 
have more recently attended and made contributions to Trinity Church in San 
Francisco. 

I have made financial contributions to charitable organizations over the years. I 
have not included in the list above any organizations to which I gave funds and 
did not otherwise participate in programmatic activities, although the organization 
may label me a member. 

b. Indicate whether any of these organizations listed in response to 1 1 a above 

currently discriminate or formerly discriminated on the basis of race, sex, religion 
or national origin either through formal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have taken 
to change these policies and practices. 
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None of the organizations I listed in response to 1 1 a above, to my knowledge, 
currently discriminate or formerly discriminated on the basis of race, sex, or 
religion, either through formal membership requirements or the practical 
implementation of membership policies. 


12. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Supply four (4) copies of all published 
material to the Committee. 

The list below consists of materials identified from my recollection, from my 
files, and from search of Internet databases. A copy is supplied for each item. 
Despite these searches, there may be other items I have been unable to identify, 
find, or remember. 

Publications/Books: 

Deirdre K. Mulligan and Jim Dempsey, “Internet Can Be a Big Benefit for 
Democracy,” San Francisco Chronicle (op-ed), July 4, 2010. 

Deven McGraw, James X. Dempsey, Leslie Harris and Janlori Goldman, “Privacy 
As An Enabler, Not An Impediment: Building Trust Into Health 
Information Exchange,” Health Affairs, Vol, 28, no. 2 (2009). 

“Digital Search & Seizure: Updating Privacy Protections To Keep Pace With 
Technology,” article reprinted in course handbook for the Privacy and 
Security Law Institute 2008 (PLI, June 2008 and June 2009). 

“Federal Computer Security Initiative: Welcome but Too Secretive,” Forbes 
online, May 13, 2008. 

“The Internet at Risk: The Need for Higher Education Advocacy,” EDUCAUSE 
Review, Vol. 42, No. 6, November/December 2007. 

James X. Dempsey and Ira Rubinstein, “Lawyers and Technologists: Joined at the 
Hip?,” Guest Editors' Introduction to IEEE Security and Privacy 
Magazine, Vol. 4, Issue 3 (May/June 2006). 

James X. Dempsey and Lara M. Flint, “Commercial Data and National Security,” 
The George Washington Law Review, Vol 72, Number 6 (August 2004). 

“What E-Govemment Means for Those of Us Who Cannot Type, Local 
Government Brief,” Winter 2003, p. 22. 

“Civil Liberties in a Time of Crisis,” Journal of the National Council of Jewish 
Women, Winter 2001/2002. (typescript submitted in hardcopy) 
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James X. Dempsey and David Cole, Terrorism and the Constitution (New Press, 
3rded. 2006). 

Essays on PATRIOT Act provisions, in “Patriot Debates: Experts Debate the 
USA PATRIOT Act,” Stewart A. Baker and John Kavanagh, editors 
(published by the American Bar Association Standing Committee on Law 
and National Security, June 2005). 

James X. Dempsey, “Civil Liberties in a Time of Crisis,” Human Rights, Winter 

2002. 

James X. Dempsey, “Freedom of Expression in the IT Era: User Empowerment,” 
edited transcript of a speech to the IPI World Congress and 50th General 
Assembly (January 2001). 

James X. Dempsey and Martin L. Stem, ‘Disconnect the FBI Wiretap Plan,’ 

Legal Times, June 15, 1998. 

Michael J. O'Neil and James X. Dempsey, 2000 DePaul Business Law Journal: 
“Critical Infrastructure Protection: Threats To Privacy And Other Civil 
Liberties And Concerns With Government Mandates On Industry.” 

Deirdre Mulligan and James X. Dempsey, “Applying Campaign Finance Law to 
the Internet - Risks to Free Expression and Democratic Values,” CFP, 
April 2000. 

James X. Dempsey, "Overview of Criminal Justice Information Systems," CFP, 
April 2000. 

“Communications Privacy In The Digital Age: Revitalizing The Federal Wiretap 
Laws To Enhance Privacy, ” Albany Law Journal of Science & 
Technology, 1997 

“Proprietary Data Hard to Protect in Government Bids” (with James A, Dobkin), 
Legal Times, May 16, 1983. 

“Court Reexamines State, Federal Utility Regulatory Role” (with G. Philip 
Nowak), Legal Times, October 24, 1983. 

“FERC Limits PURPA Electric Transmission Authority” (with G. Philip Nowak), 
Legal Times, January 30, 1984. 

“Protection of Corporate Secrets in Government Contract Proposals and Bids” 
(with James A. Dobkin), 15 Pub. Con. L.J. 46 (1984). 

“Data privacy - Law enforcement’s access to your information,” in National 
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Conference on Privacy, Technology and Criminal Justice Information, 
proceedings of a Bureau of Justice Statistics/SEARCH conference (2001). 

“Control y Supervision Legislative del FBI en Estados Unidos,” in Control 
Democratico en el Mantenimiento de la Seguridad Interior, 1998 
(hardcopy attached) 

“Control y supervision legislative del FBI en Estados Unidos,” in Policia y 
sociedad democratica, 1998 (hardcopy attached) 

“The Terrors of Counterterrorism,” The Recorder. May 11, 1995 (hardcopy 
attached). 

CDT blog entries: 

“A Good Start for the 1 10*.” CDT Blog. Jan. 10, 2007. 

“A Global Forum on National Issues.” CDT Blog, Nov. 6, 2006. 

“A Wake-Up Call for Reform.” CDT Blog. Mar. 14, 2007. 

“Admin Cyber-Security Plan Raises Concerns over NSA’s Role.” CDT Blog, 
Nov. 8,2007. ' 

“CTO Aneesh Chopra - A Breath of Fresh Air.” CDT Blog. Aug. 6, 2009. 

“Comey Revelations Highlight Surveillance Concerns.” CDT Blog. 

May 16, 2007. 

“Congressional Oversight on Privacy and National Security.” CDT Blog. 

Nov. 10, 2006. 

“Does ‘Targeting’ Authorize the Vacuum Cleaner?” CDT Blog. June 25, 2008. 

“ICANN, US Government Affirm Private Sector Lead in Domain Name 
Governance.” CDT Blog. Sept. 30, 2009. 

“’Internet Governance:’ The Contribution of the IGF.” CDT Blog. July 15, 201 0. 

“More Bad News.” CDT Blog. June 9. 2006. 

“New Urban Myth: The Internet ID Scare.” CDT Blog. Jan. 1 1 , 20 1 1 . 

“Privacy in the Age of Big Data.” CDT Blog. Aug. 20, 2009. 

“Progressives Should Embrace Intent Behind ‘Violent Radicalization Bill.’” CDT 
Blog. Dec. 14,2007. 

“Supreme Court Holds Stead on Workplace Privacy.” CDT Blog. June 1 7, 2010. 
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“The Real Story on Warrantless Surveillance.” CDT Blog. Aug. 2, 2007. 

“Transparency, Privacy and Financial Services Reform.” CDT Blog. April 
26, 2010. 

“What Do the Twitter ‘Subpoenas’ Mean?” CDT Blog. Jan. 12, 2011. 

“Why the NSA Should Not Lead Cybersecurity Government-Wide.” CDT Blog. 
April 21, 2009. 

b. Supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, give the 
name and address of the organization that issued it, the date of the document, and 
a summary of its subject matter. 

The list below consists of materials identified from my recollection, from my 
files, and from search of Internet databases. A copy is supplied for each item. 
Despite these searches, there may be other items I have been unable to identify, 
find, or remember. 


Markle Foundation- Connecting for Health Initiative: 

“Consumers as Network Participants: Common Framework for Networked 

Personal Health Information,” Connecting for Health, Markle Foundation 
(June 2008). 

“Overview and Principles: Common Framework for Networked Personal Health 
Information,” Connecting for Health, Markle Foundation (June 2008). 

“Linking Health Care Information: Proposed Methods for Improving Care and 
Protecting Privacy”, Connecting for Health, Markle Foundation (February 
2005). 

“Achieving Electronic Connectivity in Healthcare: A Roadmap from the Nation’s 
Public and Private Sector Healthcare Leaders,” Connecting for Health, 
Markle Foundation (Fall 2004). 

“Achieving Electronic Connectivity in Healthcare: Summary of 

Recommendations,” Connecting for Health, Markle Foundation (July 
2004). 

“Achieving Electronic Connectivity in Healthcare: A Preliminary Roadmap from 
the Nation’s Public and Private Sector Healthcare Leaders,” Connecting 
for Health, Markle Foundation (July 2004). 
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Markle Foundation-Task Force on National Security in the Information Age 

“Creating a Trusted Network for Homeland Security: Second Report of the 

Markle Foundation Task Force,” Task Force on National Security, Markle 
Foundation (2003), 

“Protecting America’s Freedom in the Information Age: A Report of the Markle 
Foundation Task Force,” Task Force on National Security, Markle 
Foundation, (October 2002). 

CDT Reports- 

“Intermediary Liability: Protecting Internet Platforms for Expression and 
Innovation,” Center for Democracy & Technology (April 2010). 

“Patriot Act Sunsets Should Prompt Re-Consideration of Anti-Terror Powers; 

Adjustments Needed To Protect Civil Liberties,” Center for Democracy & 
Technology, website content (Sept. 16, 2009). 

“PASS ID Act Addresses Major Privacy Concerns in REAL ID,” Center for 
Democracy & Technology, website content (June 15, 2009). 

“White House Sets Framework for Cybersecurity; Builds in Privacy,” Center for 
Democracy & Technology, website content (May 29, 2009). 

“Cybersecurity Program Should Be More Transparent, Protect Privacy,” Center 
for Democracy & Technology, website content (March 30, 2009). 

“Domestic Intelligence System Grows without Controls,” Center for Democracy 
& Technology, website content (March 19, 2009). 

“Show Us the Data: Most Wanted Federal Documents,” Report by the Center for 
Democracy & Technology and OpenTheGovemment.Org (March 2009 ). 

“Investigative Guidelines Cement FBI Role As Domestic Intelligence Agency, 
Raising New Privacy Challenges,” Center for Democracy & Technology, 
website content (October 29, 2008). 

“Online Consumers at Risk and the Role of State Attorneys General,” Center for 
American Progress and the Center for Democracy & Technology (August 
2008). 

“Legislation Needed to Correct Widespread Errors in use of National Security 
Letters,” Center for Democracy & Technology, website content (May 14, 
2008). 

“Governance of Critical Internet Resources: What Does ‘Governance’ Mean? 
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What Are ‘Critical Internet Resources’?” Prepared by the Center for 
Democracy & Technology tor the Second Internet Governance Forum in 
Rio de Janeiro, Brazil (Nov. 14, 2007), 

“Bills Would Strengthen, Weaken Surveillance Standards,” Center for Democracy 
& Technology, website content (Oct. 26, 2007). 

“Federal Appeals Court Holds Email Content Is Constitutionally Protected,” 
Center for Democracy & Technology, website content (July 25, 2007). 

“IRS Proposal Could Impact Millions of Internet Users,” Center for Democracy & 
Technology, website content (May 4, 2007). 

“Bill Introduced to Reform FBI Data Demands,” Center for Democracy & 
Technology, website content (March 29, 2007). 

“The Internet in Transition: 2009 and Beyond, A Platform to Keep the Internet 
Open, Innovative and Free,” Center for Democracy & Technology, 
website content (Nov. 17, 2006), available at 
http://old.cdt.ora/election200S/ . 

“ICANN Seeks Input on Improving Transparency and Accountability,” Center for 
Democracy & Technology, website content (Nov. 17, 2006). 

“Congress Poised to Consider Dangerous NSA Bills,” Center for Democracy & 
Technology, website content (Sept. 25, 2006). 

“FISA ‘Modernization’ is Dangerous and Premature,” Center for Democracy & 
Technology, website content (Aug. 2, 2006). 

“Internet Governance Debate Poses Unique Global Challenges,” Center for 
Democracy & Technology, website content (July 19, 2006). 

“Court Upholds Imposition of Technical Design Mandates on the Internet,” 

Center for Democracy & Tecltnology, website content (June 13, 2006). 

“Illegal NSA Data Mining Highlights Need for Congressional Oversight,” Center 
for Democracy & Technology, website content (May 1 1, 2006). 

“President Signs PATRIOT Act Reauthorization Bill Lacking Civil Liberties 
Protections,” Center for Democracy & Technology, website content 
(March 17,2006). 

“Digital Technology Makes Surveillance Easier, Requiring Stronger Privacy 
Laws,” Center for Democracy & Technology, website content (Feb. 22, 
2006). 

“Congress Begins Deeper Investigation of NSA’s Warrantless Wiretapping 
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Program,” Center for Democracy & Technology, website content (Feb. 14, 
2006). 

“Digital Search & Seizure: Updating Privacy Protections to Keep Pace with 
Technology,” Center for Democracy & Technology (February 2006). 

“Congress Needs to Hear About PATRIOT Renewal,” Center for Democracy & 
Technology, website content (Jan. 4, 2006). 

“Civil Liberties Crisis Confronts Nation,” Center for Democracy & Technology, 
website content (Dec. 19, 2005). 

“PATRIOT Act Deal Falls Short on Civil Liberties Checks and Balances,” Center 
for Democracy & Technology, website content (Dec. 12, 2005). 

“Congressional Revoit Over Civil Liberties; PATRIOT Reform Hangs in the 

Balance,” Center for Democracy & Technology, website content (Nov. 11, 
2005). 

“Federal Appeals Court Reaffirms E-Mail Privacy Protections,” Center for 
Democracy & Technology, website content (Aug. 18, 2005). 

“Civil Liberties at Issue in PATRIOT Act Reauthorization,” Center for 
Democracy & Technology, website content (June 2, 2005). 

“SAFE Act Would Control PATRIOT Powers,” Center for Democracy & 
Technology, website content (April 26, 2005). 

“Federal ID Proposals for US Citizens and Others Grow in Number and Scope,” 
Center for Democracy & Technology, website content (Jan. 1 8, 2005). 

“Technologies That Can Protect Privacy as Information is Shared to Combat 
Terrorism,” Center for Democracy & Technology (May 26, 2004). 

“The Internet and Law Enforcement Surveillance: Extension of CALEA to the 
Internet Would Be Unlawful, Unnecessary and Unwise,” Center for 
Democracy & Technology (May 20, 2004). 

“No Design Mandates for Internet, CDT Tells FCC,” Center for Democracy & 
Technology, website content (April 28, 2004). 

“Google's GMail Highlights General Privacy Concerns,” Center for Democracy & 
Technology, website content (April 12, 2004). 

“The Internet and Law Enforcement Surveillance: Law Enforcement Concerns 
Can Be Addressed Without Regulation, Which Would Stifle Innovation, 
Raise Costs, Risk Security,” Center for Democracy & Technology (March 
19, 2004). 
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“GAO Echoes CDT Criticisms of CAPPS II; Coalition Calls for Hearings,” 

Center for Democracy & Technology, website content (Feb. 26, 2004). 

“Security Holes at DMVs Feed ID Theft, Offer Lessons for National ID Card 
Debate,” Center for Democracy & Technology, website content (Feb. 3, 
2004). 

“Privacy’s Gap: The Largely Non-Existent Legal Framework for Government 
Mining of Commercial Data,” Center for Democracy & Technology 
(May 19,2003). 

“Part 4: Information Security and Government Policies,” in Information 
Technology Security Handbook (2003). 

“The E-Govemment Handbook for Developing Countries,” Project of InfoDev 
and the Center for Democracy & Technology (November 2002). 

“Anti-Terrorism Legislation Gutting Privacy Standards Becomes Law,” Center 
for Democracy & Technology, website content (Oct. 26, 2001). 

“Appeals Court Rules on FCC CALEA Decision,” Center for Democracy & 
Technology, website content (Aug. 15, 2000). 

“Bridging the Digital Divide: Internet Access in Central and Eastern Europe,” 
Center for Democracy & Technology (2000). 

“Square Pegs & Round Holes: Applying Campaign Finance Law to the Internet - 
Risks to Free Expression & Democratic Values,” Center for Democracy & 
Technology (October 1999). 

“’Regardless of Frontiers:’ Protecting The Human Right to Freedom of 

Expression on the Global Internet,” Global Internet Liberty Campaign 
(1998). 


GIPI Reports: 

“A Process for Developing Internet Policy: The Model of the National 

ICT/Intemet Summit - The Case Study of the Kyrgyz Republic,” Global 
Internet Policy Initiative (April 2001). 

“Licensing Options for Internet Service Providers,” Global Internet Policy 
Initiative (June 23, 2001, updated Sept. 25, 2002). 

“Application of Defamation Laws to the Internet,” Global Internet Policy 
Initiative (October 2001). 
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"Flat Rate versus Per Minute Charges for Telephone Service: The Relationship 
between Internet Access and Telephone Tariffs,” Global Internet Policy 
Initiative (Dec. 4, 2001). 

“Taxation of E-Commerce,” Global Internet Policy Initiative (December 2001). 

“Voice-over-IP: The Future of Communications,” Global Internet Policy Initiative 
(April 29, 2002). 

“Best Practices for Telecommunications Reform,” Global Internet Policy 
Initiative (May 2002). 

“The Keys to the Back Office: Building a Legal and Policy Framework to Attract 
IT-Enabled Outsourcing,” Global Internet Policy Initiative (May 2002). 

“Redelegation of Country Code Top Level Domains,” Global Internet Policy 
Initiative (February 2003). 

“Trust And Security In Cyberspace: The Legal And Policy Framework for 

Addressing Cybercrime,” Global Internet Policy Initiative (September 
2005). 

“Privacy and E-Govemment: Privacy Impact Assessments and Privacy 

Commissioners -Two Mechanisms for Protecting Privacy to Promote 
Citizen Trust Online,” Global Internet Policy Initiative (May 1, 2003). 

“Copyright and the internet: Building National Legislative Frameworks Based on 
International Copyright Law,” Olena Dmytrenko and James X. Dempsey, 
Global Internet Policy Initiative (December 2004). 

“The Regulatory Framework for E-Commerce -International Legislative 
Practice,” Global Internet Policy Initiative (May 21, 2002). 

“Creating the Legal Framework for ICT Development: The Example of E- 
Signature Legislation in Emerging Market Economies,” James X. 
Dempsey, Global Internet Policy Initiative (2003). 

“The International Legal Framework for Data Protection and Its Transposition to 
Developing and Transitional Countries,” Global Internet Policy Initiative 
(Dec. 28, 2004). 

“Management of ccTLDs by Member States of the European Union,” Global 
Internet Policy Initiative (Oct. 26, 2002). 

“Building Local E-Government through Public-Private Partnerships: Conference 
Conclusions,” Conference on E-Govemment in Romania, Global Internet 
Policy Initiative (2005). 
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Additionally I managed all web content for the Global Internet Policy Initiative, 
available at http://www.intemetpolicv.net . 


c. Supply four (4) copies of any testimony, official statements or other 

communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 


The list below consists of materials identified from my recollection, from my 

files, and from search of Internet databases. A copy is supplied for each item. 

Despite these searches, there may be other items I have been unable to identify, 

find, or remember. 

Testimony: 

Testimony before the Senate Judiciary Committee, on The Electronic 

Communications Privacy Act: Promoting Security and Protecting Privacy 
in the Digital Age, Sept. 22, 2010. 

Testimony before the House Judiciary Committee, Subcommittee on the 
Constitution, Civil Rights and Civil Liberties on Electronic 
Communications Privacy Act Reform, May 5, 2010. 

Testimony before the House Intelligence Committee on FISA and the Protect 
America Act, Sept. 18, 2007. 

Testimony before the Senate Judiciary Committee on FISA and the Protect 
America Act Sept. 25, 2007. 

Testimony before the House Intelligence Committee on National Security Letters, 
Mar. 28, 2007. 

Testimony before the President’s Privacy and Civil Liberties Oversight Board on 
Privacy and Information Sharing for Counterterrorism, Dec. 5, 2006. 

Testimony before the House Committee on the Judiciary, Subcommittee on 
Crime, Terrorism, and Homeland Security on Updating FISA, Sept, 6, 
2006. 

Testimony before the Senate Judiciary Committee on Modernization of the 
Foreign Intelligence Surveillance Act, July 26, 2006. 

Testimony before the House Intelligence Committee on Modernization of the 
Foreign Intelligence Surveillance Act (FISA), July 19, 2006. 

Testimony before the House Committee on Homeland Security, Subcommittee on 
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Economic Security, Infrastructure Protection, and Cybersecurity on 
Improving Pre-Screening of Aviation Passengers against Terrorist and 
Other Watch Lists, June 29, 2005. 

Testimony before the Senate Select Committee on Intelligence on USA 
PATRIOT Act, May 24, 2005. 

Testimony before the House Permanent Select Committee on Intelligence on the 
PATRIOT Act, May 11, 2005. 

Testimony before the Senate Committee on the Judiciary on the PATRIOT Act, 
May 10,2005. 

Testimony before the House Judieiary Subcommittee on Crime, Terrorism, and 
Homeland Security on Oversight Hearing on Implementation of the USA 
PATRIOT Act: Section 212, May 5, 2005. 

Testimony before the House Judiciary' Subcommittee on Crime, Terrorism, and 
Homeland Security on Implementation of the USA PATRIOT Act: 
Sections of the Act that Address Crime, Terrorism, and the Age of 
Technology, April 21, 2005. 

Testimony before the Senate Select Committee on Intelligence on USA 
PATRIOT Act, April 19, 2005. 

Testimony before the Senate Committee on the Judiciary on Securing Electronic 
Personal Data: Striking a Balance Between Privacy and Commercial and 
Governmental Use, April 13, 2005. 

Testimony before the Subcommittee on Telecommunications and the Internet 

House Committee on Energy and Commerce on Law Enforcement Access 
to Communications Systems in a Digital Age, Sept. 8, 2004, 

Testimony before the House Committee on Government Reform on Moving from 
TSleed to Know' to 'Need to Share:' A Review of the 9-1 1 Commission's 
Recommendations, Aug. 3, 2004. 

Testimony before the Senate Committee on Commerce, Science and 

Transportation on S. 2281, The VOIP Regulatory Freedom Act of 2004, 
June 16, 2004. 

Testimony before the House Committee on the Judiciary Subcommittee on 
Commercial and Administrative Law on Privacy in the Hands of the 
Government: The Privacy Officer for the Department of Homeland 
Security, Feb. 10, 2004. 

Testimony before the Senate Committee on the Judiciary on America after 9/11: 
Freedom Preserved or Freedom Lost? Nov. 18, 2003. 



69 


17 


Testimony before the Subcommittee on Commercial and Administrative Law and 
the Subcommittee on the Constitution of the House Judiciary Committee 
on The Defense of Privacy Act and Privacy in the Hands of the 
Government, July 22, 2003. 

Testimony before the House Committee on the Judiciary Subcommittee on the 

Constitution on Anti-Terrorism Investigations and the Fourth Amendment 
After September 1 1 : Where and When Can the Government Go to Prevent 
Terrorist Attacks? May 20, 2003. 

Testimony before the Subcommittee on Government Efficiency, Financial 

Management and Intergovernmental Relations and the Subcommittee for 
Technology and Procurement Policy of the House Committee on 
Government Reform on H.R. 3844, the 'Federal Information Security 
Reform Act of 2002,' May 2, 2002. 

Testimony before the House Committee on the Judiciary Forum on National 

Security and the Constitution on the Nation's Counter-Terrorism Programs 
and their Implications for Civil Liberties, Jan. 24, 2002. 

Testimony before the House Committee on the Judiciary on Legislative Measures 
to Improve America's Counter-Terrorism Programs, Sept. 24, 2001. 

Testimony before the House Subcommittee on the Constitution on privacy 
legislation, Sept. 6, 2000. 

Testimony before the Senate Judiciary Committee on Carnivore. Sept. 6, 2000. 

Testimony before the Senate Judiciary Committee on Internet Security and 
Privacy. May 25, 2000 

Testimony before the House Judiciary Subcommittee on the Constitution on ‘The 
Fourth Amendment and the Internet,’ April 6, 2000. 

Testimony before the Subcommittee on Crime of the House Judiciary Committee 
and the Subcommittee on Criminal Justice Oversight of the Senate 
Judiciary Committee on Internet Denial of Service Attacks and the Federal 
Response, Feb. 29, 2000. 

Testimony before the Commerce Committee on the Wireless Privacy 

Enhancement Act of 1999 and the Wireless Communications and Public 
Safety Enhancement Act of 1999, Feb. 3, 1999. 

Testimony before the House Committee on the Judiciary Subcommittee on Crime 
on CALEA Implementation, Oct. 23, 1997. 
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Other Communications: 

Comments of the Center for Democracy & Technology regarding ‘Cybersecurity, 
Innovation and the Internet Economy,’ Docket No. 100721 305-0305-01 , 
before the U.S. Department of Commerce, September 20, 2010. 

Comments of the Center for Democracy & Technology regarding the ‘Framework 
for Broadband Internet Service,’ GN Docket No. 10-127, before the 
Federal Communications Commission, July 15, 2010. 

Comments of the Center for Democracy & Technology regarding the Notice of 
Inquiry regarding the ‘Assessment of the Transition of the Technical 
Coordination and Management of the Internet’s Domain Name and 
Addressing System,’ before The National Telecommunications and 
Information Administration within the U.S. Department of Commerce, 
June 8, 2009. 

Comments of the Center for Democracy & Technology regarding The 

Continued Transition of the Technical Coordination and Management of 
the Internet’s Domain Name and Addressing System: Midterm Review of 
the Joint Project Agreement, before The National Telecommunications 
and Information Administration within the U.S. Department of 
Commerce, January 25, 2008. 


Joint comments on the ‘Petition for Expedited Rulemaking to Establish Technical 
Requirements and Standards Pursuant to Section 107 (b) of the 
Communications Assistance for Law Enforcement Act,’ before the 
Federal Communications Commission, July 25, 2007. 

Reply Comments by Industry and Public Interest Commenter’s in support of the 
‘Petition for Reconsideration and Clarification of the CALEA 
Applicability Order’ filed by the United States Telecom Association, ET 
Docket No. 04-295, before the Federal Communications Commission, 
January 30, 2006. 

Comments in support of the Petition for Reconsideration and Clarification of the 
CALEA Applicability Order, ET Docket No. 04-295, before the Federal 
Communications Commission, December 30, 2005. 

Request for stay pending issuance of subsequent orders and for stay pending 
judicial review, regarding the Communications Assistance for Law 
Enforcement Act and Broadband Access and Services, ET Docket No. 04- 
295., before the Federal Communications Commission, November 23, 
2005. 

Joint Comments to the further notice of proposed rulemaking, regarding the 
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‘Communications Assistance for Law Enforcement Act and Broadband 
Access and Services,’ ET Docket No, 04-295, before the Federal 
Communications Commission, November 14, 2005. 

Bipartisan Working Group of Former Government Officials: Recommendations 
Regarding the Expiring Provisions of the Patriot Act, July 17, 2005. 

Letter to the Honorable John Sununu, regarding Voice over Internet Protocol 
(VOIP) serves, June 21, 2004. 

Letter to Senator Akaka from the Center for Democracy & Technology, ACLU, 
and the Electronic Privacy Information Center (EPIC) regarding data 
mining. May 26, 2004. 

Reply Comments of the Center for Democracy & Technology regarding the ‘Joint 
Petition for Rulemaking to Resolve Various Outstanding Issues 
Concerning the Implementation of the Communications Assistance for 
Law Enforcement Act,’ before the Federal Communications Commission, 
April 27, 2004. 

Letter to the Honorable Don Young and the Honorable James Oberstar, regarding 
the Transportation Security Administration’s Computer Assisted 
Passenger Prescreening System (CAPPS II), February 17, 2004. 

Comments of the Center for Democracy & Technology on the ‘Notice of Status of 
System Records, Interim Final Notice, 68 Fed. Reg. 45265-01 (Aug. 1, 
2003), Docket No. DHS/TSA-2003-01, September 30, 2003. 

Comments on TSA’s proposed Aviation Security Screening Records System, 68 
Fed. Reg. 2 101 (Jan. 15, 2003), Feb. 24, 2003. 

Comments on the ‘Petition of the Cellular Telecommunications Industry 

Association for a Rulemaking to Establish Fair Location Information 
Practices,’ before the Federal Communications Commission, April 6, 

2001. 

Comments of the Center for Democracy & Technology on the Council of Europe 
Draft ‘Convention on Cyber-crime.’ Draft No. 25; before the Council of 
Europe and the U.S. Department of Justice, February 6, 2001. 

Reply Comments of the Center for Democracy & Technology regarding the 

‘Communications Assistance for Law Enforcement Act,’ CC Docket No. 
97-213, before the Federal Communications Commission, January 27, 
1999. 

Comments of the Center for Democracy and Technology on the ‘Communications 
Assistance for Law Enforcement Act,’ CC Docket No. 97-213, before the 
Federal Communications Commission, May 20, 1998. 
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Comments of the Center for Democracy and Technology regarding the 

'Communications Assistance for Law Enforcement Act: Extension of 
October 1998 Compliance Date,’ CC Docket No. 97-213, before the 
Federal Communications Commission, April 2, 1998. 


d. Supply four (4) copies, transcripts or recordings of all speeches or talks delivered 
by you, including commencement speeches, remarks, lectures, panel discussions, 
conferences, political speeches, and question-and-answer sessions. Include the 
date and place where they were delivered, and readily available press reports 
about the speech or talk. If you do not have a copy of the speech or a transcript or 
recording of your remarks, give the name and address of the group before whom 
the speech was given, the date of the speech, and a summary of its subject matter. 
If you did not speak from a prepared text, furnish a copy of any outline or notes 
from which you spoke. 

The list below consists of speeches or talks identified from my recollection, from 
my files, and from search of Internet databases. Despite my searches, there may 
be other speeches or talks I have been unable to identify, find, or remember. 


February 8 or 9, 1994 - spoke on a panel about criminal history records at the 
“National Conference on Criminal History Records: Brady and Beyond,” 
organized by the Bureau of Justice Statistics, US Department of Justice, 
Constitution Ave, NW, Washington, DC, and SEARCH, 7311 Greenhaven Dnve, 
Suite 145, Sacramento, California 95831 

August 3, 1994 - spoke on a panel about gang databases at the International 
Symposium, “Criminal Justice Information Systems and Technology: Building 
the Infrastructure,” organized by SEARCH, 7311 Greenhaven Drive, Suite 1 45, 
Sacramento, California 95831 

October 7, 1998 - Presentation on Protecting the Human Right to Freedom of 
Expression on the Global Internet, made at the conference on the Public Voice in 
the Development of Internet Policy, Ottawa, Canada, organized by the Electronic 
Privacy Information Center, 1718 Connecticut Ave, NW, Suite 200, Washington, 
DC 20009 http://thepublicvoice.org/events/ottawa98/default.html (PowerPoint 
attached - hardcopy). 

April 200 1 - Global Internet Policy initiative, Promoting the Development of the 
Internet through Legal and Policy Reform, Almaty, Kazakhstan, sponsored by the 
Open Society Institute 1 1 1 A Zheltoksan St., Office 9 Almaty 050000 Kazakhstan 
(PowerPoint attached - hardcopy). 


June 2001 - presented on “Content Controls, Freedom of Expression and ISP 
Liability on the Internet,” and “Internet Policy Overview: The legal and 
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Regulatory Framework Enabling Development of the Internet,” at the Advanced 
Network Workshop, Stockholm, Sweden, sponsored by the Internet Society, 1775 
Wiehle Avenue, Suite 201, Reston, VA {PowerPoints (2) submitted 
electronically) 

July 2001 - Internet and Democracy, The Legal and Regulatory Framework, 
presentation at the National Foreign Affairs Training Center, US Department of 
State, 2201 C St. NW, Washington, DC (PowerPoint submitted electronically). 

July 2001 - spoke about “Internet Policy Overview: The Legal and Regulatory 
Framework Enabling Development of the Internet as an Engine of Economic 
Growth,” at a telecommunications regulatory study tour training session 
sponsored by the US Telecommunications Training Institute, 1150 Connecticut 
Ave, NW, Washington, DC (PowerPoint submitted electronically) 

April 2002 - spoke about “Overview of Internet legislation: The Legal and 
Regulatory Framework for Development of the Internet - Global Perspective,” in 
Tashkent, Uzbekistan, organized by the Global Internet Policy Initiative-UZ, 31 
Kamol Jalilov Street, Tashkent and the United national Development Programme, 
One United Nations Plaza, New York, NY 10017 (PowerPoint submitted 
electronically) 

June 1 8, 2002 - Tutorial, Legal and Regulatory Issues: A Primer - Consumer 
Privacy Overview, and Government Surveillance, INET 02, sponsored by the 
Internet Society, 1775 Wiehle Avenue, Suite 201, Reston, VA 
20190-5108 U.S.A., (PowerPoints (3) submitted electronically). 

October 2002 - 1 am submitting electronically a PowerPoint dated October 2002 
on the subject “Internet Policy Overview: The Legal and Regulatory Framework 
Enabling Development of the Internet as an Engine of Economic Growth” - based 
on a review of my records, 1 cannot determine whether 1 actually gave such a 
presentation in October 2002, let alone where. 

April 21, 2003 - 1 am submitting electronically a PowerPoint dated April 21, 

2003 on the subject “Privacy Overview” - based on a review of my records, I 
cannot determine whether I actually gave such a presentation in April 2003, let 
alone where. 

June 27, 2003 - The Legal and Regulatory Framework Enabling Development of 
the Internet as an Engine of Economic Growth and Democratization, 
UNITAR/INTEL Seminar, 2 United Nations Plaza, New York City (PowerPoint 
submitted electronically) 

September 8, 2003 - Protecting Privacy and Freedom of Communication in the 
Fight against Cybercrime, Southeast Europe Cybersecurity Conference, in Sofia, 
Bulgaria, sponsored by the United States Government, Department of State, 2201 
C Street, NW, Washington, DC and the Government of Bulgaria, 
http://www.cybersecuritycooperation.org/ (PowerPoint submitted electronically). 
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March 7, 2004 - spoke at a workshop, in Washington DC, entitled, "Civil 
Liberties: The Patriot Act: The Toll on Our Rights," convened by the National 
Council of Jewish Women's Washington Institute, in Washington DC, 1 707 L 
Street, NW, Suite 950, Washington, DC 20036-4206 

March 10, 2004 - spoke on CALEA and VoIP at a brown bag lunch meeting of 
the D.C. Bar's Computer and Telecommunications Law Section, 1 101 K Street 
NW, Suite 200, Washington, DC. 

May 1 1, 2004 - spoke about CALEA at a VoIP conference in Reston. VA, 
organized by Law Seminars International, 800 Fifth Avenue, Suite 101 Seattle, 
WA 98104. 

May 1 8, 2004 - participated in a panel discussion on Internet governance at the 
Microsoft Government Leaders Forum, One Microsoft Way, Redmond, WA in 
Seattle, Washington. 

June 4, 2004 - spoke about “Human Rights and the War on Terrorism,” at the US 
Foreign Policy Colloquium, sponsored by the National Committee on United 
States- China Relations, 71 West 23rd Street Suite 1901, New York, NY 10010- 
4102 (PowerPoint attached - hardcopy) 

June 1 8, 2004 - spoke on a panel on "Government Surveillance: Civil Liberties 
and the War on Terror" at the National Convention of the American Constitution 
Society, 1333 H Street, NW, 1 1 th Floor, Washington, DC 

July 2004 - “Internet and Democracy: The Legal and Regulatory Framework 
Enabling Development of the Internet as an Engine of Economic Growth and 
Democratization,” presentation at National Foreign Affairs Training Center, US 
Department of State, 2201 C St. NW, Washington, DC (PowerPoints (2) 
submitted electronically). 

September 16, 2004 - spoke on cybersecurity issues at the Academy for 
Educational Development 1825 Connecticut Ave., NW, Washington, D.C, 20009- 
5721; as part of the DOT-COM/Inter Action Speaker Series; Cyber-Security 
Issues in International Development Environments (PowerPoint submitted 
electronically and handwritten notes attached in hardcopy 

September 30, 2004 - moderated a panel on "Government, Industry and Security" 
at the Privacy and National Security Forum in Washington, DC, sponsored by the 
International Association of Privacy Professionals, 75 Rochester Ave., Suite 4 
Portsmouth, NH 03801 USA. 

October 6, 2004 - presentation on The Patriot Act, Civil Liberties and the War on 
Terrorism, at LocationOne, 26 Greene Street, New York, New York 10013 
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October 1 0, 2004 - spoke on a panel about CALEA at TELECOM04 in Las 
Vegas, sponsored by the US Telecom Assn, 607 14th Street, NW, Suite 400, 
Washington, DC 20005 

October 16, 2004 - spoke about spam at CPSR's annual conference, "Making the 
Grade? A Report Card on US Policy for the Information Society," at Georgetown 
University in Washington, DC. http://cpsr.org/act/events/annconf7annconf04/ . 
Computer Professionals for Social Responsibility, PO Box 20046 
Stanford, CA 94309-0046 

October 26, 2004 - spoke on a panel about privacy and identity at the Digital ID 
World Conference in Denver. (I don’t know for sure, but as far as I can tell, the 
Digital ID World Conference series is now run by a company called CXO, which 
is part of IDG, 492 Old Connecticut Path, P.O. Box 9208, Framingham, MA 
01701.) 

November 9, 2004 - participated in a panel discussion on Implementing the 
Executive Order on the Sharing of Terrorism Information at the Potomac Institute 
for Policy Studies, 901 N. Stuart Street, Suite 200, Arlington, VA 22203 

December 13-17, 2004 - spoke on “Information Security - Building Trust in 
Cyberspace” and “Internet Policy” at iLaw Eurasia, Tallinn, Estonia, organized by 
CDT and the Berkman Center, Harvard Law School, Cambridge, MA in 
coordination with the eGovemance Academy Foundation, Tonismagi 2, 

10122 Tallinn, Estonia (PowerPoints (2) submitted electronically) 

January 1 1, 2005 - spoke about privacy and cyber security at "Roadmap to 
Government and Private Sector Cyber Security," a workshop for legal and cyber 
security professionals, U.S. Department of Commerce Auditorium, 1401 
Constitution Ave, NW, Washington, DC 

April 4, 2005- spoke on a panel about privacy and datamining at the 5th Annual 
Knowledge Management (KM) Conference and Exhibition, sponsored by the E- 
Gov Institute, now part of 1 1 05 Media, 9201 Oakdale Ave., Suite 101 
Chatsworth, CA 91311 

May 4, 2005 - participated in a panel discussion at the Center for American 
Progress, 1333 H StreetNW, 10th Floor, Washington DC, 20005 on "No Place to 
Hide: Where the Data Revolution Meets Homeland Security," video available at 
http://www.americanprogress.ore/events/2005/5/b593305ct782541.htrnl 

May 4, 2005 - spoke at the IP-Based Communications Policy Summit in 
Washington, DC, sponsored by pulver.com, contact info at http://pulver.com/jeffi'. 

May 17, 2005 - spoke at the Markle Foundation Task Force Conference on 
Building a Trusted Information Sharing Environment, 10 Rockefeller Plaza, 16th 
Floor , New York, NY 10020-1903. 
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May 25, 2005 - participated in a PATRIOT Act Debate at the National Press 
Club, 529 14th Street Northwest, Washington D.C., DC 20045. 

June 1, 2005 - spoke at the Web-Enabled Government Conference, Washington, 
DC, on the topic "How the Government Uses Private Sector Information," 
sponsored by the E-Gov Institute, now part of 1 105 Media, 9201 Oakdale Ave., 
Suite 101 Chatsworth, CA 91311 

June 7, 2005 - spoke about “The USA PATRIOT Act: Past, Present, Future,” on 
an EDUCAUSE Live! Webcast, sponsored by EDUCAUSE, 1 150 18 lh Street 
NW, Suite 900, Washington, DC 20036 (PowerPoint submitted electronically). 

September 8, 2005 - spoke on a panel at workshop on government use of 
commercial data. Department of Homeland Security, 301 7th St. SW, 
Washington, DC, 20006. 

September 12-13 - moderated a conference on “Building Local E-Government 
through Public-Private Partnerships,” sponsored by the USAID-funded Romanian 
Information Technology Initiative Project (RITI dot-Gov), in partnership with the 
Romanian Ministry of Communications and Information Technology, Bucharest, 
Romania. USAID, Ronald Reagan Building, Washington, D.C. 20523-0016 

September 21, 2005 - spoke on a panel on privacy at Identity 2005, Identity Risk 
Management Conference, sponsored by ID Analytics, in San Diego, CA, 15253 
Avenue of Science, San Diego, CA 92128 

October 19, 2005 - spoke on “Cybercrime: legal developments,” at the Hispanic 
National Bar Association, 1900 L Street NW, Suite 700, Washington, DC 20036. 

October 25, 2005 - spoke on a panel on CALEA and VoIP at Telecom '05 in Las 
Vegas, sponsored by the US Telecom Assn, 607 14th Street, NW, Suite 400, 
Washington, DC 20005. 

October 26, 2005 - spoke at a seminar on spyware at SiegeWorks 1 1501 Dublin 
Blvd. Suite 101 . Dublin, CA 945, sponsored by Computer Associates, 895 
Emerson Street, Palo Alto, CA (PowerPoint attached in hardcopy). 

October 27, 2005 - spoke at a seminar on spyware at Computer Associates in 
Rancho Cordova, Calif, sponsored by Computer Associates, 895 Emerson Street, 
Palo Alto, CA(PowerPoint attached in hardcopy - same as Oct. 26, 2007). 

November 29, 2005 - participated in a panel discussion on Public Interest 
Advocacy in Law and Digital Technology, at Boalt Hall, UC Berkeley, 406 Cory 
HI, Berkeley, CA 94720-0001. 

January 27, 2006 - spoke on a panel at a conference on Privacy in the Information 
Age: Databases. Digital Dossiers and Surveillance, sponsored by the Computer 
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and High. Tech Law Journal of Santa Clara Univ. Law School, 500 El Camino 
Real, Santa Clara, California 95053 . 

February 2, 2006 - gave presentations on “Information Security - Building Trust 
in Cyberspace," “ICTs and Development,” and “E-Government Principles: 
Theory and Practice” at a conference on e-government in Bishkek, Kyrgyz 
Republic, sponsored by the Civil Initiative on Internet Policy, 40 Mira Ave, Suite 
5, Bishkek 720044, Kyrgyz Republic (2 PowerPoints submitted electronically, 1 
attached in hardcopy) 

February 22, 2006 - spoke at a forum on "NSA Surveillance: Moving Forward," 
at the Center for Strategic and International Studies 1 800 K St. N\V, Washington, 
DC, 20006. 

March 16, 2006 - spoke about the NSA domestic wiretap program at the 
University of San Francisco Law School, 2130 Fulton St, San Francisco, 
California. 

March 22, 2006 - spoke on “The Legal Framework for Creating Trust in 
Cyberspace: Security and Privacy,” at a seminar in Skopje, Macedonia organized 
by the USAID e-Gov Project in cooperation with the Macedonian Directorate for 
Security of Classified Information and the Directorate for Personal Data 
Protection. (PowerPoint submitted electronically) 

May 17, 2006 - spoke on a panel on "The Internet, Censorship, and Political 
Freedom in Contemporary China," at the Asia Society, 500 Washington Street, 
Suite 350, San Francisco, CA. 

June 7, 2006 - spoke on identity authentication at a meeting of the DHS Data 
Privacy and Integrity Advisory Committee, in San Francisco, CA. The national 
headquarters for DHS is located at 301 7th St. SW, Washington, DC, 20006 A 
transcript of the session at which I spoke is available at 
http:ffwww.dhs.gov/xlibrarv/assets/privacy/privacy advcom 06- 
2006 mtgminutes PM .pdf 

June 17, 2006 - spoke at a Practicing Law Institute, 810 Seventh Avenue, 21st 
Floor, New York, NY 100! 9 seminar on privacy law in Chicago. 

June 24, 2006 - spoke as panel member at the American Library Association 
annual convention in New Orleans on federal legislative and policy issues 
affecting libraries, American Library Association, 1301 Pennsylvania Avenue 
NW, Washington D.C. 

September 20, 2006 - spoke on a panel in San Francisco on "net neutrality," 
sponsored by the Federal Communications Bar, 1020 19th St NW # 325, 
Washington D.C. 
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September 27, 2006 - spoke at a conference, "Defining the Acceptable Balance: 

A Reasoned Approach to Data Retention," in Washington DC, sponsored by 
ITAA, 601 Pennsylvania Avenue, NW, North Building, Suite 600, Washington, 
DC 20004. 

September 30, 2006 - spoke about privacy on a panel at the University of 
California, Berkeley Law School, 406 Cory HI, Berkeley, CA 94720-0001. 

October 23, 2006 - participated in a forum on "The Age of Surveillance," at The 
International Spy Museum, 800 F Street Northwest, Washington D.C., sponsored 
by the Open Society Foundations, 400 West 59th Street, New York, NY 10019. 
Audio available at http://www.soros.org/initiatives/usprograms/focus/ 
securitv/events/ surveillance 20061023 . 

October 31, November 2, 2006 - spoke on panels at two workshops and on one 
plenary panel at the Internet Governance Forum, Athens Greece, sponsored by the 
United Nations, Secretariat of the Internet Governance Forum (IGF), Palais des 
Nations, CH-121 1 Geneva 10, Switzerland (PowerPoint submitted electronically). 

December 5, 2006 - spoke on a panel at a public forum of the President's Privacy 
& Civil Liberties Oversight Board, Eisenhower Executive Office Building, The 
White House, Washington, DC 

February 6, 2007 - spoke on one or more panels at the RSA Conference in San 
Francisco, sponsored by RSA, 174 Middlesex Turnpike, Bedford, MA 01730, and 
managed by Nth Degree, 2675 Breckinridge Boulevard, Suite 200, Duluth, GA 
30096 

February 22, 2007 - Spoke on the topic "Digital Search and Seizure,” at Google, 
1600 Amphitheatre Parkway, Mountain View, CA, 94043. A video of my 
presentation is available at http://www.voutube.coni/watch?v=pplwMDzd2 0 

February 27, 2007 - spoke on panel on the Future of the Internet at the Tech 
Policy Summit in San Jose, California, organized by Sagescape LLC, 425 1 N 
Brown Ave, Scottsdale, AZ 8525 1 . 

April 1 1, 2007 - spoke on a panel at the California identity theft summit, 
"Protecting Privacy Online," sponsored by the California Department of 
Consumer Affairs, the California Office of Privacy Protection, the California 
State and Consumer Services Agency and the California District Attorneys 
Association (PowerPoint submitted electronically), 

April 25, 2007 - spoke on a panel about privacy at the seminar "Wireless 
Location Meets Social Networking: A Policy & Practices Dialogue," in 
Washington, DC, sponsored by the Congressional Internet Caucus Advisory 
Committee, 1634 I Street, NW, Washington, DC 20006. A video of the event is 
available at http://www.netcaucus.org/events/2007/location/video.shtml 
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May 17, 2007 - keynote address on privacy, the Internet and innovation at the 
EDUCAUSE Policy Conference in Arlington VA, EDUCAUSE, 1 1 50 1 8 th Street 
NW, Suite 900, Washington, DC 20036. An audio of my remarks is available at 
http://www,educause. edu/bl o g/gbavne/2 00 7Pol icvConferenceWhvHi eherE/ 16696 
1 

June 25, 2007 - spoke on a panel "Privacy and Anonymity,” held in San 
Francisco, at the American Bar Association's National Institute on Computing and 
the Law, sponsored by the American Bar Association, Criminal Justice Section, 
Section of Science and Technology Law and the Center for Continuing Legal 
Education, 321 N. Clark Street, Chicago, IL (PowerPoint submitted 
electronically). 

July 16, 2007 - presentation on major trends in privacy and security law at a 
seminar in Chicago sponsored by the Practicing Law Institute, 810 Seventh 
Avenue, 21 st Floor, New York, NY 1 001 9 (PowerPoint submitted in hardcopy). 

August 12, 2007 - participated in a panel discussion, "Privacy versus Security: 
Finding a Balance,” at the American Bar Association conference in San 
Francisco, ABA, 321 N. Clark Street, Chicago, IL. 

September 24, 2007 - spoke on a panel at the public meeting of the ANSI-BBB 
ID Theft Prevention and ID Management Standards Panel in Washington, DC, 
organized by the American National Standards Institute, 25 West 43rd Street, 
Fourth Floor, New York, NY 10036. 

October 3 1 , 2007 - presentation on RFID at public workshop of the California 
Research Bureau, California State Library, Sacramento, CA (PowerPoint attached 
in hardcopy). 

October 23-24, 2007 - moderated a session on privacy advocacy and participated 
in a panel on ID theft at the conference in San Francisco of the International 
Association of Privacy Professionals, 75 Rochester Ave., Suite 4, Portsmouth, NH 
03801. 

November 12, 2007 - spoke on a panel on Internet governance at the Internet 
Governance Forum in Rio de Janeiro, Brazil, organized by the United Nations, 
Secretariat of the Internet Governance Forum (IGF), Palais des Nations, CH-121 1 
Geneva 10, Switzerland (PowerPoint attached in hardcopy). 

April 4, 2008 - participated on panels on national data breach legislation, privacy, 
and warrantless wiretapping at the RSA conference in San Francisco, sponsored 
by RSA, 1 74 Middlesex Turnpike, Bedford, MA 01730, and managed by Nth 
Degree, 2675 Breckinridge Boulevard, Suite 200, Duluth, GA 30096 (handwritten 
notes attached in hardcopy). 
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May 2008 - participated in a webinar on privacy advocacy sponsored by the 
Practicing Law Institute, 810 Seventh Avenue, 21st Floor, New York, NY 10019 
(PowerPoint attached in hardcopy). 

June 11, 2008 - spoke to the DHS Data Privacy and Integrity Advisory Committee 
on the subject of privacy and the counter-terrorism Information Sharing 
Environment. The national headquarters for DHS is located at 301 7th St. SW, 
Washington, DC, 20006. A transcript of the session at which I spoke is available 
at http://www.dhs.gov/xlibrarv7assets/Drivacv/privacv dpiac iunel 12008 
aftemoon_minutes.pdf. 

June 22, 2008 - spoke at the PLI seminar on privacy and security Jaw, in San 
Francisco, sponsored by the Practicing Law Institute, 810 Seventh Avenue, 21st 
Floor, New York, NY 10019 (handout attached in hardcopy). 

July 2008 - spoke at the PLI seminar on privacy and security law, in Chicago, 
sponsored by the Practicing Law Institute, 8 10 Seventh Avenue, 2 1 st Floor, New 
York, NY 10019 (PowerPoint and handout attached in hardcopy). 

September 8, 2008 - spoke on a panel on privacy, held at Microsoft, 1065 La 
Avenida, Building 1 - Silicon Valley Campus, Mountain View, CA 94043 and 
organized by the Churchill Club, 3150 Almaden Expressway, Suite 214, San Jose, 
CA 95118. 

September 19-20, 2008 - spoke on three panels on privacy issues at the Harvard 
privacy symposium, Cambridge, MA. Symposium contact is listed as Paul 
Tunnecliff, 3291 West Wilson Rd., Pahrump, NV 89048. See 
http://www.privacvsummersvmposiiun.com/ . 

September 22, 2008 - spoke on “Privacy’s Future” at an event organized by the 
Center for Internet and Society, Stanford Law School, Crown Quadrangle, 559 
Nathan Abbott Way, Stanford, CA 94305-8610 (PowerPoint submitted 
electronically) 

November 12, 2008 - spoke about “Privacy’s Future” at Boalt Law School, UC 
Berkeley, 406 Cory HI, Berkeley, CA 94720-0001 (PowerPoint submitted 
electronically) 

December 8, 2008 - spoke at the IP and the Internet Conference in Santa Monica, 
CA, sponsored by the State Bar of California, 1 80 Howard Street, San Francisco, 
CA 94105 (PowerPoint submitted electronically, handwritten notes submitted in 
hardcopy) 

December 10, 2008 - spoke at the IP and the Internet Conference in San 
Francisco, CA, sponsored by the State Bar of California, 1 80 Howard Street, San 
Francisco, CA 94105 (same PowerPoint and handwritten notes as Dec 10) 
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December 11, 2008 - spoke about "Privacy's Future" at the TRUSTe/LAPP 
Knowledge Net in Palo Alto, CA, organized by TRUSTe, 55 2nd Street, 2nd 
Floor, San Francisco, CA 94105 and the International Association of Privacy 
Professionals, 75 Rochester Ave., Suite 4, Portsmouth, NH 03801 (PowerPoint 
submitted electronically, notes submitted in hardcopy) 

January 14, 2009 - spoke about privacy and cloud computing at the State of the 
Net conference in Washington, DC, organized by the Internet Caucus Advisory 
Committee, ICAC, 1634 I Street NW, Washington, DC 20006. Audio available at 
http://www.netcaucus.org/conference/2Q09/agenda.shtml . 

January 28, 2009 - spoke at a Privacy Day event at the San Francisco Public 
Library, organized by Microsoft Corporation, One Microsoft Way, Redmond, 

WA 98052-6399, 

March 31, 2009 - participated in a Knowledge Congress webinar on national 
security access to communications and business records, organized by the 
Knowledge Group, LLC. 123 Town Square Place, Suite 242 Jersey City, NJ 
07310. 

April 20, 2009 - spoke about privacy at the Executive Security Action Forum in 
San Francisco, sponsored by RSA, The Security Division of EMC, 174 Middlesex 
Turnpike, Bedford, MA 01730. 

April 22, 2009 - spoke about privacy and security legislation at the RSA 
Conference in San Francisco, sponsored by RSA, The Security Division of EMC, 
174 Middlesex Turnpike, Bedford, MA 01730 

April 23, 2009 - spoke about privacy and data governance at the AOTA Online 
Trust Town Hall Meeting in San Francisco. Online Trust Alliance, (OTA), PO 
Box 803, Bellevue, WA 98009-0803 

April 29, 2009 - participated in a Knowledge Congress webinar on National 
Security Investigations - Disclosure Requests and Customer Data, organized by 
the Knowledge Group, LLC. 123 Town Square Place, Suite 242 Jersey City, NJ 
07310 (PowerPoint submitted electronically) 

May 13, 2009 - spoke about privacy at the Tech Policy Summit in San Mateo, 

CA, organized by Sagescape LLC, 425 1 N Brown Ave, Scottsdale, AZ 85251 

May 14, 2009 - spoke about "User Conduct and User Safety" at the Legal 
Frontiers in Digital Media conference at Stanford, organized by the Media Law 
Resource Center and the Stanford Law School Center for Internet & Society. 

June 2, 2009 - spoke at PLI's Privacy and Data Security Law Institute in San 
Francisco, Practicing Law Institute, 810 Seventh Avenue, 21st Floor, New York, 
NY 10019 (PowerPoint submitted electronically). 
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June 3, 2009 - spoke at the CDT-TRUSTe Tech Policy Series event on cloud 
computing. Center for Democracy and Technology, 1634 1 Street, NW, 
Washington DC 20006; TRUSTe, 55 2nd Street, 2nd Floor, San Francisco, CA 
94105 

July 21, 2009 - spoke at PLI's Privacy and Data Security Law Institute in 
Chicago. Practicing Law Institute, 8 1 0 Seventh Avenue, 2 1 st Floor, New York, 
NY 10019 

August 2009 - presented a “Privacy Overview” at the Privacy Academy, 
sponsored by the National Governors Association, Flail of the States, 444 N. 
Capitol St, Ste. 267, Washington, D.C. 20001-1512 (PowerPoint submitted 
electronically) 

October 22, 2009 - participated in a panel, "Just How Private? The New Front in 
Data Privacy" at the BSA 2009 High-Tech General Counsel Forum in San 
Francisco, CA. Business Software Alliance, 1 1 50 1 8 th Street, N.W., Suite 700, 
Washington, DC 20036 

October 23, 2009 - participated in a panel at a conference on social networking at 
UC Berkeley law school, 406 Cory HI, Berkeley, CA 94720-0001. 

December 4, 2009 - spoke at a conference on Reforming Internet Privacy Law, 
sponsored by Silicon Flatirons, a Center for Law, Technology and 
Entrepreneurship at the University of Colorado Law School, 401 UCB, Wolf Law 
Building, Boulder, CO 80309. A brief summary of the event is available at 
http://www.silicon-flatirons.org/news.php7id--782 (PowerPoint submitted 
electronically) 

December 7, 2009 - spoke about “Privacy’s Future,” at an IAPP KnowledgeNet 
event, sponsored by the International Association of Privacy Professionals, 75 
Rochester Ave., Suite 4, Portsmouth, NH 03801 (PowerPoint submitted 
electronically) 

January 20, 201 0 - spoke about the global implications of cybersecurity on a panel 
at the Global Cybersecurity Policy Conference in Washington, DC, organized by 
Howe School of Technology Management, Stevens Institute of Technology, 

Castle Point on Hudson, Hoboken, NJ 07030 

January 27, 2010 - spoke on a panel about cloud computing and privacy at the 
State of the Net conference in Washington, DC, organized by the Internet Caucus 
Advisory Committee, 1634 1 Street NW Suite 1100, Washington, DC 20006 

March 1 9, 2010 - addressed privacy issues posed by the smart grid at a workshop 
of the California Public Utilities Commission, 505 Van Ness Avenue, San 
Francisco, CA 94102 (PowerPoint submitted electronically). 
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March 23, 2010 - participated in a webinar on “Proposed Changes to the 
Electronic Communications Privacy Act,” sponsored by the American Bar 
Association, N. Clark Street, Chicago IL (PowerPoint submitted electronically) 

April 30, 2010, Spoke about “Smart Privacy: Addressing Privacy Concerns in the 
California Smart Grid,” at an even sponsored by the California Foundation on the 
Environment and the Economy, Pier 35, Suite 202, San Francisco, CA 94133 
(PowerPoint submitted electronically) 

May 25, 2010 - spoke about the legal standards for government access to personal 
information at the PLI Privacy and Security Law Institute in San Francisco, CA, 
Practicing Law Institute, 810 Seventh Avenue, 21st Floor, New York, NY 10019 
(PowerPoint submitted electronically) 

June 9, 2010 - described the Electronic Communications Privacy Act and 
proposals for reform in webinar, sponsored by EDUCAUSE, 1150 18 th Street 
NW, Suite 900, Washington, DC 20036. An audio recording is available at 
http://www.educause.edu/Resources/OovernmentAccesstoElectronieCo/2Q6152 . 
(PowerPoint submitted electronically) 

July 20, 201 0 - spoke about the legal standards for government access to personal 
information at the PLI Privacy and Security Law Institute in Chicago, IL. 
Practicing Law Institute, 810 Seventh Avenue, 21 st Floor, New York, NY 10019 
(PowerPoint submitted electronically) 

July 30, 2010 - spoke about standards for government access to communications 
at the Burton Group Catalyst Conference in San Diego. Burton Group, 7090 
Union Park Center, Suite 200, Midvale, UT, 84047-6051 (PowerPoint submitted 
electronically). 

August 24, 2010 - participated in a panel on privacy and government surveillance, 
sponsored by the American Constitution Society, San Francisco. American 
Constitution Society 1333 H St, NW, 1 1th Floor Washington, DC 20005 

September 1 5, 20 1 0 - spoke to a law school class about Standards for 
Government Access to Communications Data, Golden Gate Law School, Mission 
Street, San Francisco, CA (PowerPoint submitted electronically) 

November 10, 2010 - spoke about the Electronic Communications Privacy Act at 
a luncheon meeting of the Association of Corporate Counsel in Palo Alto, 
Association of Corporate Counsel, 1025 Connecticut Avenue NW, Suite 200, 
Washington, DC 20036 (PowerPoint submitted electronically). 

January 7, 20 1 1 - participated in a panel discussion at an event on the National 
Strategy for Trusted Identities in Cyberspace, in Palo Alto, CA, sponsored by the 
Churchill Club, 3150 Almaden Expy # 214, San Jose, CA 951 18-1253 and 
Stanford University, 450 Serra Mall, Stanford, CA 94305. A raw transcript of the 
event is available at https://docs.google.com/View?id=dfxgcdfc 307di3hkvdz . 
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January 1 8, 20 1 1 - spoke on a panel about cloud computing at the 20 11 State of 
the Net Conference, sponsored by the Internet Caucus Advisory Committee, 1 634 
I Street, NW, Washington, DC 20006. Video of the panel is available at 
http://www,youtube.com/watch?v=HbDbOadEV7w 

January 25, 201 1 - participated in a panel discussion on privacy and cybersecurity 
at "Washington Meets Silicon Valley: The Outlook for the Technology Industry 
in the New Congress," in Menlo Park, CA, sponsored by Patton Boggs LLP, 2550 
M Street, NW, Washington, DC 20037, and the Information Technology Industry 
Council (ITI), 1 101 K St, NW Suite 610, Washington, D.C, 20005 

January 26, 201 1 - spoke on a panel on location privacy, in San Francisco, 
sponsored by the Churchill Club, 3150 Almaden Expy # 214, San Jose, CA 
95118-1253 

February 16, 201 1 - spoke about “Government Access to Communications and 
Other Data - Updating the Rules,” at the RSA Conference, sponsored by RSA, 
174 Middlesex Turnpike, Bedford, MA 01730, and managed by Nth Degree, 2675 
Breckinridge Boulevard, Suite 200, Duluth, GA 30096 (PowerPoint with 
handwritten notes attached in hardcopy) 


e. List all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

The list below consists of interviews identified from my recollection, from my 
files, and from search of Internet databases. Despite these searches, there may be 
other interviews I have been unable to identify, find, or remember. 

“Facebook Less Private in U.S. Courtrooms,” Calgary Sun, Jan. 29, 2011, 

“Wyden Eyes Legislation to Limit Warrantless Cell Phone Tracking,” TALKING 
Points Memo, Jan. 28, 2011. 

“Privacy Hawks Reopen Debate on Data,” Politico, Jan. 13, 2011. 

“Following WikiLeaks on Twitter?” Fast Company, Jan. 13, 201 1 

Podcast “NSTIC is Not a National ID,” SecureID News, Jan. 1 3, 201 1 . Available 
at http://www.secureidnews.com/20Il/01/ 13 /episode-68-nstic-is-not-a- 
n ational-id 

“New Urban Myth: the Internet ID Scare,” States News SERVtce, Jan. 11, 201 1. 
“Commerce Department to Head Web Identity Initiative,” Tech Web, Jan. 10, 
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2011. 

“Commerce Secretary Brings Business-Friendly Message to Silicon Valley,” San 
Jose Mercury News, Jan. 7, 201 1. 

“Warrantless Cell Phone Search and Data Privacy,” KQED Radio, Jan. 5, 20 1 1 . 
Available at ht tp;//www.kqed.ore/a/forum/R201 101051000 

“Federal Court In Ohio Upholds e-mail Privacy,” The Associated Press, Dec. 
15,2010. 

“Anti-Terrorism Flaw Not Fixed,” Chicago Tribune, Oct. 4, 2010. 

“FBI May Win Right to Tap Online Communications,” THE GAZETTE, Sept. 28, 

2010 . 

“Feds Want to Broaden Internet Wiretap Power,” Tech Web, Sept 27, 2010. 

“Obama Seeks Easier Net Wiretaps,” The Street, Sept. 27, 2010. 

“U.S. Tries to Make it Easier to Wiretap Internet,” The New York Times, 

Sept. 27, 2010 

“Civil Libertarians Wish CDT-Led Coalition Would Go Further on Changing 
ECPA,” Communications Daily, Aug. 26, 2010. 

“AT&T Equalize Privacy Restrictions by Cutting Telcos’, Raising Cable’s, Web 
Companies’,” Communications Daily, July 19, 2010. 

“Court Upholds Search of Police Officer’s Texts,” USA Today, June 18, 2010. 

“Supreme Court Rejects Sweeping Decision in Texting,” Communications 
Daily, June 18, 2010. 

“Silicon Valley Readies for Privacy Battle,” San Jose Mercury News, 

June 14, 2010. 

“It’s Not Just Drug Dealers Who Buy Prepaid Phones,” The New York Times, 
May 30, 2010. 

“Google, Microsoft Push to Overhaul Online Privacy Law,” San Jose Mercury 
News, Mar. 31, 2010. 

“Advocacy Groups, Companies Call for an Update of the Privacy Framework for 
Law Enforcement Access to Digital Information,” CENTER FOR 
Democracy and Technology Press Release, Mar. 30, 2010. 

“CDT Urges Supreme Court to Preserve Workplace Privacy,” Targeted News 
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Service, Mar. 24, 2010. 

“Machines Slowly Mastering Art of Recognizing Faces,” National Public 
Radio, Jan. 22, 2010. Available at 

http://wvvw.npr.org/templates/sto rv/storv.php?5torvld=122857725 

“Slimmed-Down ICANN Pact with U.S. Sets up Review Teams, Draws Praise,” 
Washington Internet Daily, Oct. 1 , 2009. 

“Govt Review: No Privacy Problems in Cyber Security ” The Associated Press, 
Sept. 18, 2009. 

“Cloud Computing Pay-As-You-Go data Storage, Software is Cheap; but is it 
Safe?” St. Louis Post-Dispatch, Aug, 2, 2009. 

“Analysts Turn To Software for Spotting Terrorists,” National Public radio, 
July, 14, 2009. 

“A Tech Fix for Illegal Government Snooping,” National Public Radio, 

July 13,2009. 

“Security Breach on Fighter Project,” Australian, Broadcasting 
Corporation, April 22, 2009. 

“Despite ‘Open” vow, Obama Keeps Some Bush Secrets White House Supports 
Decisions to Withhold Information About Vast FBI Data Warehouse,” 

The Star -Ledger, April 20, 2009. 

“DOD, State HHS Fall Short on Civil Liberties Protections,” Federal Times, 

Feb. 2, 2009. 

“MySpace Starts Trying to Line Up Rape Centers to Help Change ECPA,” 
Washington Internet Daily, Jan. 30, 2009. 

“CDT Office, Fundraising expansion Starts in Bay Area,” Washington 
Internet Daily, Aug. 1 9, 2008. 

“Uncle Sam Is Stilt Watching You,” Newsweek, July 21, 2008. 

“White House Plans Proactive Cyber-Security Role for Spy Agencies,” 
Washington Post, May 2, 2008. 

“UPI NewsTrack TopNews,” UPI, April 2, 2008. 

“Lovette Will Not Face the Death Penalty,” The News & Observer, Mar. 15, 
2008. 

“Law May Allow Police to Search Smartphones Without Warrant,” Washington 
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Internet Daily, Feb. 19, 2008. 

“System Lets Agencies in Area Share Data,” THE Washington Post, Nov. 29, 
2007. 

“Democrats Draft A New Take on Domestic Spying,” The Star-Ledger, 

Oct. 7, 2007. 

“A High-Tech Manhunt Partner: COPLINK Data-Sharing Program Speeds 
Crime-Solving,” East Valley Tribune, Sept. 10, 2007. 

“U.S. Keeping Computer Travel Screening Under Wraps,” The Star-Ledger, 
Sept. 10,2007. 

“DHS Ends Criticized Data-Mining Program” Associated Press Online, 

Sept. 6, 2007. 

“Listen Up: Someone’s Listening In,” the Times Union, Sept. 5, 2007. 

“U.S. Expands Domestic Spying Program at Borders,” CNN.COM, Aug. 15, 2007. 

“New Office to Usher Domestic Use of Spy Satellites,” National Public 
Radio, Aug. 15, 2007. 

“Revised Proposal for Air-Travel Screening Addresses Privacy Concerns,” The 
Washington Post, Aug. 10, 2007. 

“EU To Pass Passenger Information to US,” The Sunday Independent, Aug. 5, 
2007. 

“Ruling Limited Spying Efforts,” The Washington Post, Aug. 3, 2007. 

“A Push Rewrite Wiretap Law,” The Washington Post, Aug. 1, 2007. 

“U.S.-bound Passenger Info to Be Shared,” UPI, July 27, 2007. 

“Internet Privacy,” C-span, July 17, 2003. Available at: 
http://w w w.c-spanvideo.org/pro gram/Intem etPriva 

“Courts; Appeals Court Vacates Wiretapping Ruling Wireless Wiretapping 
Ruling Vacated,” Technology Daily, July 6, 2007. 

“The Credential Conundrum,” Government Computer News, June 1 8, 2007. 

“Veteran Civil Liberties Advocate Gregory Nojeim Joins CDT,” States News 
Service, May 2, 2007. 

“FBI Director Misstates Patriot Act Provisions in Testimony,” The Associated 
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Press, Mar. 30, 2007. 

“Capitol Hill,” Washington Internet Daily, April 1 9, 2007. 

“Wal-Mart’ s Snooping Case Expose A Hot Area: Corporate Intelligence,” 
Associated Press Worldstream, Mar. 1 6, 2007. 

“CDT Releases 2007 Legislative Recommendations: Urges Congress to Protect 
Civil Liberties and Open Internet,” States News Service, Feb. 22, 2007. 

“Tech Lobby Offers Direction On Net Neutrality,” Comm Web, Jan. 23, 2007. 

“Data Retention Raises Cost Concerns,” AFX.Com, Jan. 22, 2007. 

“E.U. Agrees to Ease U.S. Access to Data on Passengers,” TeachNews, Oct. 7, 
2006, 

“Users too eager to give Data, Give up Privacy, Expert Says,” Washington 
Internet Daily, Sept. 28, 2006. 

“Boeing Wins $67 Million Contract for ‘Virtual Fence on Border,” The 
Associated Press State & Local Wire, Sept. 22, 2006. 

“Files Hint ‘Pretexting’ May Be Common Among Firms,” The Boston Globe, 
Sept. 20, 2009. 

“Five Years After: Hidden Depths to U.S. Monitoring,” Los Angeles Times, 
Sept. 11,2006. 

“House Warrantless Searches Bill draws Administration Fire,” National 
Journal’s CongressDaily, Sept. 7, 2006. 

“Editorial: Administration Back to Rule of Law on terror Prosecutions,” 
Waterloo Courier, Sept. 7, 2006. 

“Study: U.S. terrorism Prosecutions Fall Back to Pre-Sept. 1 1 Levels,” 
Associated Press WorldStream, Sept. 4, 2006. 

“Airplane Bombing Plot Spurs Targeting Technology,” Government computer 
News, Aug. 21,2006. 

“Ashcroft Finds Private-Sector Niche,” TECHNEWS, Aug. 12, 2006. 

“To Be or Not to Tell,” Washington Technology, July 24, 2006. 

“College Campuses Latest Battleground in Online Privacy Debates,” The 
Associated Press State and Local Wire, July 15, 2006. 
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“Government Increasingly Turning to Data Mining,” The Washing ton Post, 
June 15,2006. 

“Markle task Force on National Security in the Information Age Releases Third 
Report,” Business Wire, July 13, 2006. 

“Privacy? What Privacy?” Chicago Tribune, May 14, 2006. 

“Pro/Con Domestic Surveillance,” The Lexington Herald Leader, May 14, 
2006. 

“Got data? Beware Privacy Pitfalls, Big Brother,” Intelligent Enterprise, 
Mar. 1,2006. 

“Privacy Group Argues for warrant Before Getting Location Info,” RCR 
Wireless News, Feb. 27, 2006. 

“Privacy; Key Privacy Law Moves center Stage in Legal Fight,” Technology 
Daily, Feb. 27, 2006. 

“Digital technology Makes Surveillance Easier,” PR Newswire US, Feb. 22, 
2006. 

“New Opportunities Challenges for Wiretappers,” The Mercury News, Jan. 23, 
2006. 

“Iraq; No Mea Culpa Murtha,” The Hotline, Jan. 6, 2006. 

“The Nation: Senate Block the Renewal of Patriot Act,” Los Angeles Times, 
Dec. 17,2005. 

“The Secret Court of Terror Investigations ” National Public Radio, Dec. 13, 
2005. 

“Ex-Professor Acquitted in Patriot Act Test Case,” Los Angeles Times, Dec. 7, 
2005. 

‘The Nation; Sen. Specter Puts Brakes on Patriot Extension,” Los Angeles 

Times, Nov. 

19,2005. 

“Patriot Act Searches,” The New York Sun, Nov. 1 6, 2005, 

“Lawmakers Make a Deal on Patriot Act,” National Public Radio, Nov. 17, 
2005. 

“Report: Government Needs to Get Air Traveler Screening Right,” The 
Associated Press, Sept, 23, 2005. 



90 


38 


“Surveillance Issues Creep in With Fall,” RCR Wireless News, Sept. 5, 2005. 

“US Government Seeks Snooping Authority on Internet in Airplanes,” Agence 
France Presse, July 1 3, 2005. 

“Mistake and Identity; it is Easier than Ever for Companies to Access, Benefit 
from and Compromise Personal Data,” Advertising Age: Point, June 1 , 
2005. 

“Bill Would Let FBI Track Mail,” Orlando Sentinel, May 29, 2005. 

“Behind Closed Doom,” San Francisco Chronicle, May 24, 2005. 

“Safety Stops Draw Doubts; D.C. Police Gather Nonviolators’ Data,” The 
Washington Post, May 2, 2005. 

“Cingular Security Problem Revealed,” The Advocate, Mar. 2, 2005. 

“Polish Daily Traces Server Used for Terrorist Threats against Poland, Bulgaria,” 
BBC Summary of World Broadcasts, July 23, 2004. 

“Justice Wants CALEA Re-Examined in Light of VoIP,” RCR WIRELESS News, 
June 21, 2004. 

“County Records Available on Web,” BelleVille News-Democrat, June 20, 
2004. 

“Utah Sets ‘MATRIX’ Against Criminals,” DESERET News, Jan. 4, 2004. 

“The Electronic Records Conundrum,” Information Management Journal, 
Jan.-Feb., 2004. 

“U.S. Blurs Images of White House, Other Landmarks in Aerial Photos,” the 
Associated press, Dec. 24, 2003. 

“New Terrorist Screening Center Being Opened by the FBI,” National Public 
Radio, Nov. 28, 2003. 

“Alliances, Likely and Otherwise,” ABA Journal, Nov., 2003. 

“Security: Think Tank’s Debate Focuses on Counter-terrorism Tools,” National 
Journal’s Technology Daily, Oct. 21, 2003. 

“Campaigns,” National Journal’s Technology Daily, Oct. 21, 2003. 

“Law Officers Get Free-Speech Guidelines,” San Francisco Chronicle, Oct. 
18,2003. 
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“National Computer Database to Track Possible Terrorists is Raising Questions 
About Privacy ” CBS News Transcripts, Sept. 30, 2003. 

“Security; House Lawmakers Seek to Curtail Anti-Terrorism Law,” National 
Journal’s Technology daily. Sept. 24, 2003. 

“Ashcroft to Release Data on FBI Patriot Act,” THE Washington Times, 

Sept. 18, 2003. 

“Attempts to Broaden the Government’s Subpoena Powers in Terror 
Investigations,” National Public Radio, Sept. 1 1 , 2003. 

“Senate Votes to End Terrorism Information Awareness Project,” INFORMATION 
Management Journal, Sept.-Oct. 2003. 

“Critics wary of New Traveler Profile System,” Los Angeles Times, Aug. 26, 
2003. 

“Privacy Groups Criticize New Airline Security Database,” States News 
Service, Aug. 25, 2003. 

“Activists: Reforms Insufficient,” The Daily Review, Aug. 4, 2003. 

“Civil Liberties: ACLU Sues Justice, FBI Over Broader Surveillance Powers,” 
National Journal’s Technology Daily, July 30, 2003. 

“CIA and FBI Critics Urge Use of Britain’s MI5 as a Model,” The 
International Herald Tribune, July 28, 2003. 

“Privacy: Lawmakers Push for Assessing Privacy Impact of Future Rules,” 
National Journal’s Technology Daily, July 22, 2003. 

"Quiet Move in Senate to Kill Wide-Ranging Pentagon Terrorism Surveillance 
Program,” the Associated Press, July 16, 2003. 

“Name Change Fails to Mollify Critics of Anti-Terror Plan,” New Scientist, 
May 31, 2003. 

“Tough Call: Is There a War on Privacy?” CNNFN, May 28, 2003. 

“Privacy Pleas,” The New Republic, May 26, 2003. 

“U.S. Details Anti-Terror Tactics,” Newsday, May 21, 2003. 

“TIA Gets New Name, Old Questions Persist,” Eweek.com, May 20, 2003. 

“Pentagon Issues Report on the Need for a Terrorism Informational Awareness 
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Program,” National Public Radio, May 20, 2003. 

“Wireless Bill Passes,” Nf.wsday, May 9, 2003. 

“CDT; TSA Makes CAPPS Privacy Accommodations but More is Needed,” 
Washington Internet Daily, Mar. 24, 2003. 

“Unpatriotic Act,” Intelligencer Journal, Mar. 20, 2003. 

“Ashcroft line on Al-Arian Doesn’t Fly,” St. Petersburg Times, Mar, 2, 2003. 

“Total Information Awareness Continues to Face Intense Scrutiny and 
Opposition,” National Public Radio, Feb. 13, 2003. 

“U.S, May Seek Wider Anti-Terror Powers,” The Washington Post, Feb. 8, 
2003. 

“Think tanks Wrap-Up,” United Press International, Jan 23, 2003. 

“News Conference with Senator Russell Feingold, Senator Ron Wyden, and 
Senator Jon Corzine,” Federal News Service, Jan. 16, 2003. 

“Maryland Teen Accused of Killing His Friend With Cyanide He Purchased on 
the Internet,” CBS News, Jan. 10, 2003. 

“Intelligence Official Will Lead TSA Profiling Effort,” Newsbytes, Dec. 24, 

2002. 

“Judiciary Panel Adds Surveillance Oversight,” Newsbytes, Dec. 23, 2002. 

“Even Children who Visit the White House Get Vetted,” Scripps Howard News 
Service, Dec. 16, 2002. 

“Matter of Due Process Gives Jose Padilla an Open Trial,” News-Journal, Dec. 
15 , 2002 . 

“Homeland Law Evokes Fears of ‘Big Brother,’” San Francisco Chronicle, 
Nov. 28, 2002. 

“Poindexter’s Latest Brainchild Holds Many Dark Angles,” THE ASHEVILLE 
Citizen-Times, Nov. 23, 2002. 

“Electronic Snoops Will Make Us a Society of Open Books,” St. Petersburg 
Times, Nov. 17, 2002. 

“Washington Watch,” CIO MAGAZINE, Nov. 15, 2002. 

“Six Weeks in Autumn,” The Washington Post, Oct. 27, 2002. 
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“Cybersecurity Draft Plan Soft on Business, Observers Say,” Newsb ytes. 

Sept 19,2002. 

“Security: Dissension, Lobbying Narrow Administration’s Cyber Plan,” 
National Journal’s Technology Daily, Sept. 17, 2002. 

“Forbidden Zone,” New Scientist, Sept. 14, 2002. 

“Congress Questions Patriot Act Policies,” National Catholic Reporter, 

Sept. 6, 2002. 

“IRS Probing Purchases Records of 40 Companies,” Daily News, Aug. 30, 2002. 

“Bush Abusing Power Secret Court Ruling Revealed” ABC news transcripts, 
Aug 23, 2002. 

“Senate Includes FOIA in Homeland Security Bill” Washington internet 
daily, July 25, 2002. 

"And The Walls Came Tumbling Down: Sharing Grand Jury Information with 
The Intelligence Community' Under The USA Patriot Act” American 
CRIMINAL law review, June 22, 2002. 

“Critics: New FBI Rules Allow Data Snooping” united press international. 
May 30, 2002. 

“Privacy: Fans, Foes of Biometric Identifier Cards Square Off” NATIONAL 
journal’s technology daily, March 15, 2002. 

“Comm Daily Notebook” communications Daily, Jan 25, 2002. 

“Security Role of States Increasing, NCSL Hears” Washington internet daily, 
Dec 7, 2001. 

“Cyber Security: Ridge Emphasizes Unified Front on Homeland; Security” 
National journal’s technology daily, Dec 6, 2001. 

“Ridge’s Troubled Waters; The Labyrinth of Homeland Security” The American 
prospect, Dec 3,2001. 

“Surveillance Law Urges ID Cards, Biometrics For Immigrants” newsbytes, 

Nov 1,2001. 

“Justice Tells Prosecutors Howto Make Use ofNew Anti-Terror Laws” 
associated press, Oct 30, 2001. 

“Response to Terror; Ashcroft Deals with Daunting Responsibilities; Response: 
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The Attorney General’s Job Has Been Reshaped By the Sept. 1 1 Attacks. 
Aides Say He Has Applied a Sharp Focus on fighting Terrorism” Los 
Angeles times, Oct 28, 2001. 

“Pentagon Makes rush Order For Anti-Terror Technology” THE Washington 
post, Oct 26, 2001. 

“Expanded Surveillance Laws Set To Move Next Week” NEWSBYTES, Oct 5, 2001 

“Surveillance and Privacy,” National Public Radio, Oct. 5, 2001. Available at 
http://www.npr.org/templates/storv /story. pi^PstorvId^l 1 30834 

“Cable Seeks Changes Before House Panel Moves Wiretap Bill” 
COMMUNICATIONS DAILY Oct 3, 2001 . 

“Privacy: Anti-Terrorism Bill Stirs Debate Among Industry; Observers” 
NATIONAL JOURNAL’S TECHNOLOGY DAILY, Oct 2, 2001. 

“Civil Libertarians Seek To Weaken “Anti-Terrorism” Bill” NEWSBYTES, Sept 24, 

2001. 

“Confusion And Urgency Over Justice Dept. Bill Concern Coalition” 
Washington internet daily. Sept 21, 2001 . 

“Anti-Terror Push Stirs Fears For Liberties; Rights groups Unite To Seek 
Safeguards” the Washington post Sept 1 8, 2001 . 

“A Public Feud by Privacy Advocates” thenational journal. Sept 1, 2001. 

“Digital Footprints Help Washington, D.C., Police in Missing Intern Case” SAN 
Jose mercury news, July 19, 2001 . 

“Internet Mire Familiar Turf For Ashcroft,” Petersburg times (Florida), Jan 8, 
2001. 

“Drier Opposes ISP Liability At Home And Abroad” Washington internet 
daily, Jan 5, 2001. 

“Does Carnivore Go Too Far?; Privacy-Invading ‘Black Box’ or Necessary Law 
Enforcement Tool? Both Sides Have Their Say." Network, world, 

Oct 30, 2000 

“’Review’ Urged For FBI Plan For E-Mail” the Washington times. Sept 7, 
2000. 

“Lawmakers Try To Limit Meth Information on Internet” the associated press 
state & local wire. Sept 4, 2000. 
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“Appeals Court Limits Cell Phone Tracking; Decision Also Sets Stage For 

Restriction of Carnivore” the san Diego union-tribune, Aug 1 6, 2000. 

“The Cost of Political Speech" slate magazine. May 3 1 , 2000. 

“Judges Authorize More Wiretaps” the associated press. May 4, 2000. 

“’Digital Storm’ Brews at FBI; Information Technology Expansion Raises 
Privacy Concerns” the Washington post, April 6, 2000. 

“Provo, Utah, Firm Offers Computer Program to Aid in Password Recall” the 
salt lake tribune, Mar 4, 2000. 

“Internet Security Proposals,” C-Span, Feb, 15, 2000. Available at 
http://www.e- spanvideo.org/program/SecurityProp 

“Customers Want to Know Who’s Calling” Austin Amerjcan-statesman, 

Aug 24, 1999. 

“Callers are Hooked on Phone Features” Deseret news (salt Lake City), 

Aug 24, 1999. 

“U.S. Seeks New Powers For Police To Search PCS” Chicago tribune, Aug 20, 
1999. 

“White House Plans elaborate System to Protect Computers” the associated 
press, July 28, 1999. 

“Across The Nation” the Seattle times, July 28, 1 999. 

“Online Decency/Cold Fusion,” National Public Radio, April 9, 2009. 
Available at: 

http://www.npr.ore/templates/5torv/storv ,php?storvId=l 0481 10 

“Vacco Announces Breakup of Child Porno Ring on Internet” the associated 
press state & local wire, Oct 29, 1 998. 

“U.S. Seeks To Tap Cell Phone Calls” Chicago sun-times, Oct 22, 1998. 

“FBI, Police May Tap Cell Phones” associated press online, Oct 21, 1998. 

“High Tech Is King of The Hill; Rash of Legislative Wins Has Industry 
Celebrating” the Washington post, Oct 16, 1998. 

“F.B.I. Seeks Access to Mobile Phone Locations” the new York times, July 1 7, 
1998. 

“The Policy, Not Tool, is Bad” computer world, April 27, 1998. 
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“FBI and Phone Companies” Naitonal Public Radio, Mar 1 , 1 998. 

“Debate Continues As To Whether Congress Should Be Able To Regulate Kinds 
of Information Available on The Internet” NBC news transcripts. 

May 17, 1997. 

“Heat Grows on McDermott Over Leak; I followed Rules, Says Lawmaker In 
Gingrich” Seattle post-intelligencer, Jan 14, 1997. 

“Wiretap Funding Secure; FBI Chief Says ‘Landmark Law’ Won’t Be 

broadened. Seeks Cooperations (sic)” communications daily. May 12, 
1995. 

“Civil Rights Experts Warn: Don’t Overdo It,” Seattle Post- 
Intelligencer, April 25, 1995. 

“President Clinton Urges American to Stand up to Those Who Use Freedom of 
Speech to encourage Violence,” CBS News, April 25, 1995. 

“President Clinton Still Focusing Attention on the Oklahoma City Bombing,” 
CBS News, April 25, 1995. 

“Clinton Urges Americans to Stand Against Violent Behavior and Speech,” CBS 
News, April 24, 1995. 

“Lawmakers Rush to Draft Anti-terrorism Legislation,” Lawmakers Rush to 
Draft Anti-Terrorism Legislation, April 24, 1995. 

“Blast Fallout: Fast Track for Anti-Terrorism Bill New Focus on Domestic 

Spying Worries Civil Liberties Watchdogs,” San Jose Mercury News, 
April 23, 1995. 

“Quick Passage Urged for Anti-Terrorism Bill Civil Liberties Group Troubled by 
Proposals,” The Dallas Morning News, April 21, 1995. 

“Terror in Oklahoma City,” Los Angeles Times, April 21, 1995. 

“Three Million Workers Will Have to Open Personal Finances to See Secrets,” 
The Associated Press, April 12, 1995. 

“Secrecy Rules in Draft Form,” Editor and Publisher Magazine, Jan. 28. 
1995. 

“No Easy Defense,” Newsday, Jan. 23, 1995. 

“Draft Order Would Limit Government Secrecy but Drop Public Interest Trust," 
The Associated Press, Jan. 19. 1995. 
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September 27, 2006 - spoke at a conference, "Defining the Acceptable Balance: 

A Reasoned Approach to Data Retention," in Washington DC, sponsored by 
ITAA, 601 Pennsylvania Avenue, NW, North Building, Suite 600, Washington, 
DC 20004. 

September 30, 2006 - spoke about privacy on a panel at the University of 
California, Berkeley Law School, 406 Cory HI, Berkeley, CA 94720-0001. 

October 23, 2006 - participated in a forum on "The Age of Surveillance," at The 
International Spy Museum, 800 F Street Northwest, Washington D.C., sponsored 
by the Open Society Foundations, 400 West 59th Street, New York, NY 10019. 
Audio available at http://www.soros.org/initiatives/usprograms/focus/ 
securitv/events/ surveillance 20061023 . 

October 31, November 2, 2006 - spoke on panels at two workshops and on one 
plenary panel at the Internet Governance Forum, Athens Greece, sponsored by the 
United Nations, Secretariat of the Internet Governance Forum (IGF), Palais des 
Nations, CH-121 1 Geneva 10, Switzerland (PowerPoint submitted electronically). 

December 5, 2006 - spoke on a panel at a public forum of the President's Privacy 
& Civil Liberties Oversight Board, Eisenhower Executive Office Building, The 
White House, Washington, DC 

February 6, 2007 - spoke on one or more panels at the RSA Conference in San 
Francisco, sponsored by RSA, 174 Middlesex Turnpike, Bedford, MA 01730, and 
managed by Nth Degree, 2675 Breckinridge Boulevard, Suite 200, Duluth, GA 
30096 

February 22, 2007 - Spoke on the topic "Digital Search and Seizure,” at Google, 
1600 Amphitheatre Parkway, Mountain View, CA, 94043. A video of my 
presentation is available at http://www.voutube.coni/watch?v=pplwMDzd2 0 

February 27, 2007 - spoke on panel on the Future of the Internet at the Tech 
Policy Summit in San Jose, California, organized by Sagescape LLC, 425 1 N 
Brown Ave, Scottsdale, AZ 8525 1 . 

April 1 1, 2007 - spoke on a panel at the California identity theft summit, 
"Protecting Privacy Online," sponsored by the California Department of 
Consumer Affairs, the California Office of Privacy Protection, the California 
State and Consumer Services Agency and the California District Attorneys 
Association (PowerPoint submitted electronically), 

April 25, 2007 - spoke on a panel about privacy at the seminar "Wireless 
Location Meets Social Networking: A Policy & Practices Dialogue," in 
Washington, DC, sponsored by the Congressional Internet Caucus Advisory 
Committee, 1634 I Street, NW, Washington, DC 20006. A video of the event is 
available at http://www.netcaucus.org/events/2007/location/video.shtml 
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May 17, 2007 - keynote address on privacy, the Internet and innovation at the 
EDUCAUSE Policy Conference in Arlington VA, EDUCAUSE, 1 1 50 1 8 th Street 
NW, Suite 900, Washington, DC 20036. An audio of my remarks is available at 
http://www,educause. edu/bl o g/gbavne/2 00 7Pol icvConferenceWhvHi eherE/ 16696 
1 

June 25, 2007 - spoke on a panel "Privacy and Anonymity,” held in San 
Francisco, at the American Bar Association's National Institute on Computing and 
the Law, sponsored by the American Bar Association, Criminal Justice Section, 
Section of Science and Technology Law and the Center for Continuing Legal 
Education, 321 N. Clark Street, Chicago, IL (PowerPoint submitted 
electronically). 

July 16, 2007 - presentation on major trends in privacy and security law at a 
seminar in Chicago sponsored by the Practicing Law Institute, 810 Seventh 
Avenue, 21 st Floor, New York, NY 1 001 9 (PowerPoint submitted in hardcopy). 

August 12, 2007 - participated in a panel discussion, "Privacy versus Security: 
Finding a Balance,” at the American Bar Association conference in San 
Francisco, ABA, 321 N. Clark Street, Chicago, IL. 

September 24, 2007 - spoke on a panel at the public meeting of the ANSI-BBB 
ID Theft Prevention and ID Management Standards Panel in Washington, DC, 
organized by the American National Standards Institute, 25 West 43rd Street, 
Fourth Floor, New York, NY 10036. 

October 3 1 , 2007 - presentation on RFID at public workshop of the California 
Research Bureau, California State Library, Sacramento, CA (PowerPoint attached 
in hardcopy). 

October 23-24, 2007 - moderated a session on privacy advocacy and participated 
in a panel on ID theft at the conference in San Francisco of the International 
Association of Privacy Professionals, 75 Rochester Ave., Suite 4, Portsmouth, NH 
03801. 

November 12, 2007 - spoke on a panel on Internet governance at the Internet 
Governance Forum in Rio de Janeiro, Brazil, organized by the United Nations, 
Secretariat of the Internet Governance Forum (IGF), Palais des Nations, CH-121 1 
Geneva 10, Switzerland (PowerPoint attached in hardcopy). 

April 4, 2008 - participated on panels on national data breach legislation, privacy, 
and warrantless wiretapping at the RSA conference in San Francisco, sponsored 
by RSA, 1 74 Middlesex Turnpike, Bedford, MA 01730, and managed by Nth 
Degree, 2675 Breckinridge Boulevard, Suite 200, Duluth, GA 30096 (handwritten 
notes attached in hardcopy). 
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May 2008 - participated in a webinar on privacy advocacy sponsored by the 
Practicing Law Institute, 810 Seventh Avenue, 21st Floor, New York, NY 10019 
(PowerPoint attached in hardcopy). 

June 11, 2008 - spoke to the DHS Data Privacy and Integrity Advisory Committee 
on the subject of privacy and the counter-terrorism Information Sharing 
Environment. The national headquarters for DHS is located at 301 7th St. SW, 
Washington, DC, 20006. A transcript of the session at which I spoke is available 
at http://www.dhs.gov/xlibrarv7assets/Drivacv/privacv dpiac iunel 12008 
aftemoon_minutes.pdf. 

June 22, 2008 - spoke at the PLI seminar on privacy and security Jaw, in San 
Francisco, sponsored by the Practicing Law Institute, 810 Seventh Avenue, 21st 
Floor, New York, NY 10019 (handout attached in hardcopy). 

July 2008 - spoke at the PLI seminar on privacy and security law, in Chicago, 
sponsored by the Practicing Law Institute, 8 10 Seventh Avenue, 2 1 st Floor, New 
York, NY 10019 (PowerPoint and handout attached in hardcopy). 

September 8, 2008 - spoke on a panel on privacy, held at Microsoft, 1065 La 
Avenida, Building 1 - Silicon Valley Campus, Mountain View, CA 94043 and 
organized by the Churchill Club, 3150 Almaden Expressway, Suite 214, San Jose, 
CA 95118. 

September 19-20, 2008 - spoke on three panels on privacy issues at the Harvard 
privacy symposium, Cambridge, MA. Symposium contact is listed as Paul 
Tunnecliff, 3291 West Wilson Rd., Pahrump, NV 89048. See 
http://www.privacvsummersvmposiiun.com/ . 

September 22, 2008 - spoke on “Privacy’s Future” at an event organized by the 
Center for Internet and Society, Stanford Law School, Crown Quadrangle, 559 
Nathan Abbott Way, Stanford, CA 94305-8610 (PowerPoint submitted 
electronically) 

November 12, 2008 - spoke about “Privacy’s Future” at Boalt Law School, UC 
Berkeley, 406 Cory HI, Berkeley, CA 94720-0001 (PowerPoint submitted 
electronically) 

December 8, 2008 - spoke at the IP and the Internet Conference in Santa Monica, 
CA, sponsored by the State Bar of California, 1 80 Howard Street, San Francisco, 
CA 94105 (PowerPoint submitted electronically, handwritten notes submitted in 
hardcopy) 

December 10, 2008 - spoke at the IP and the Internet Conference in San 
Francisco, CA, sponsored by the State Bar of California, 1 80 Howard Street, San 
Francisco, CA 94105 (same PowerPoint and handwritten notes as Dec 10) 
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December 11, 2008 - spoke about "Privacy's Future" at the TRUSTe/LAPP 
Knowledge Net in Palo Alto, CA, organized by TRUSTe, 55 2nd Street, 2nd 
Floor, San Francisco, CA 94105 and the International Association of Privacy 
Professionals, 75 Rochester Ave., Suite 4, Portsmouth, NH 03801 (PowerPoint 
submitted electronically, notes submitted in hardcopy) 

January 14, 2009 - spoke about privacy and cloud computing at the State of the 
Net conference in Washington, DC, organized by the Internet Caucus Advisory 
Committee, ICAC, 1634 I Street NW, Washington, DC 20006. Audio available at 
http://www.netcaucus.org/conference/2Q09/agenda.shtml . 

January 28, 2009 - spoke at a Privacy Day event at the San Francisco Public 
Library, organized by Microsoft Corporation, One Microsoft Way, Redmond, 

WA 98052-6399, 

March 31, 2009 - participated in a Knowledge Congress webinar on national 
security access to communications and business records, organized by the 
Knowledge Group, LLC. 123 Town Square Place, Suite 242 Jersey City, NJ 
07310. 

April 20, 2009 - spoke about privacy at the Executive Security Action Forum in 
San Francisco, sponsored by RSA, The Security Division of EMC, 174 Middlesex 
Turnpike, Bedford, MA 01730. 

April 22, 2009 - spoke about privacy and security legislation at the RSA 
Conference in San Francisco, sponsored by RSA, The Security Division of EMC, 
174 Middlesex Turnpike, Bedford, MA 01730 

April 23, 2009 - spoke about privacy and data governance at the AOTA Online 
Trust Town Hall Meeting in San Francisco. Online Trust Alliance, (OTA), PO 
Box 803, Bellevue, WA 98009-0803 

April 29, 2009 - participated in a Knowledge Congress webinar on National 
Security Investigations - Disclosure Requests and Customer Data, organized by 
the Knowledge Group, LLC. 123 Town Square Place, Suite 242 Jersey City, NJ 
07310 (PowerPoint submitted electronically) 

May 13, 2009 - spoke about privacy at the Tech Policy Summit in San Mateo, 

CA, organized by Sagescape LLC, 425 1 N Brown Ave, Scottsdale, AZ 85251 

May 14, 2009 - spoke about "User Conduct and User Safety" at the Legal 
Frontiers in Digital Media conference at Stanford, organized by the Media Law 
Resource Center and the Stanford Law School Center for Internet & Society. 

June 2, 2009 - spoke at PLI's Privacy and Data Security Law Institute in San 
Francisco, Practicing Law Institute, 810 Seventh Avenue, 21st Floor, New York, 
NY 10019 (PowerPoint submitted electronically). 
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June 3, 2009 - spoke at the CDT-TRUSTe Tech Policy Series event on cloud 
computing. Center for Democracy and Technology, 1634 1 Street, NW, 
Washington DC 20006; TRUSTe, 55 2nd Street, 2nd Floor, San Francisco, CA 
94105 

July 21, 2009 - spoke at PLI's Privacy and Data Security Law Institute in 
Chicago. Practicing Law Institute, 8 1 0 Seventh Avenue, 2 1 st Floor, New York, 
NY 10019 

August 2009 - presented a “Privacy Overview” at the Privacy Academy, 
sponsored by the National Governors Association, Hall of the States, 444 N. 
Capitol St, Ste. 267, Washington, D.C. 20001-1512 (PowerPoint submitted 
electronically) 

October 22, 2009 - participated in a panel, "Just How Private? The New Front in 
Data Privacy" at the BSA 2009 High-Tech General Counsel Forum in San 
Francisco, CA. Business Software Alliance, 1 1 50 1 8 th Street, N.W., Suite 700, 
Washington, DC 20036 

October 23, 2009 - participated in a panel at a conference on social networking at 
UC Berkeley law school, 406 Cory HI, Berkeley, CA 94720-0001. 

December 4, 2009 - spoke at a conference on Reforming Internet Privacy Law, 
sponsored by Silicon Flatirons, a Center for Law, Technology and 
Entrepreneurship at the University of Colorado Law School, 401 UCB, Wolf Law 
Building, Boulder, CO 80309. A brief summary of the event is available at 
http://www.silicon-flatirons.org/news.php7id--782 (PowerPoint submitted 
electronically) 

December 7, 2009 - spoke about “Privacy’s Future,” at an IAPP KnowledgeNet 
event, sponsored by the International Association of Privacy Professionals, 75 
Rochester Ave., Suite 4, Portsmouth, NH 03801 (PowerPoint submitted 
electronically) 

January 20, 201 0 - spoke about the global implications of cybersecurity on a panel 
at the Global Cybersecurity Policy Conference in Washington, DC, organized by 
Howe School of Technology Management, Stevens Institute of Technology, 

Castle Point on Hudson, Hoboken, NJ 07030 

January 27, 2010 - spoke on a panel about cloud computing and privacy at the 
State of the Net conference in Washington, DC, organized by the Internet Caucus 
Advisory Committee, 1634 1 Street NW Suite 1100, Washington, DC 20006 

March 1 9, 2010 - addressed privacy issues posed by the smart grid at a workshop 
of the California Public Utilities Commission, 505 Van Ness Avenue, San 
Francisco, CA 94102 (PowerPoint submitted electronically). 
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March 23, 2010 - participated in a webinar on “Proposed Changes to the 
Electronic Communications Privacy Act,” sponsored by the American Bar 
Association, N. Clark Street, Chicago IL (PowerPoint submitted electronically) 

April 30, 2010, Spoke about “Smart Privacy: Addressing Privacy Concerns in the 
California Smart Grid,” at an even sponsored by the California Foundation on the 
Environment and the Economy, Pier 35, Suite 202, San Francisco, CA 94133 
(PowerPoint submitted electronically) 

May 25, 2010 - spoke about the legal standards for government access to personal 
information at the PLI Privacy and Security Law Institute in San Francisco, CA, 
Practicing Law Institute, 810 Seventh Avenue, 21st Floor, New York, NY 10019 
(PowerPoint submitted electronically) 

June 9, 2010 - described the Electronic Communications Privacy Act and 
proposals for reform in webinar, sponsored by EDUCAUSE, 1150 18 th Street 
NW, Suite 900, Washington, DC 20036. An audio recording is available at 
http://www.educause.edu/Resources/OovernmentAccesstoElectronieCo/2Q6152 . 
(PowerPoint submitted electronically) 

July 20, 201 0 - spoke about the legal standards for government access to personal 
information at the PLI Privacy and Security Law Institute in Chicago, IL. 
Practicing Law Institute, 810 Seventh Avenue, 21 st Floor, New York, NY 10019 
(PowerPoint submitted electronically) 

July 30, 2010 - spoke about standards for government access to communications 
at the Burton Group Catalyst Conference in San Diego. Burton Group, 7090 
Union Park Center, Suite 200, Midvale, UT, 84047-6051 (PowerPoint submitted 
electronically). 

August 24, 2010 - participated in a panel on privacy and government surveillance, 
sponsored by the American Constitution Society, San Francisco. American 
Constitution Society 1333 H St, NW, 1 1th Floor Washington, DC 20005 

September 1 5, 20 1 0 - spoke to a law school class about Standards for 
Government Access to Communications Data, Golden Gate Law School, Mission 
Street, San Francisco, CA (PowerPoint submitted electronically) 

November 10, 2010 - spoke about the Electronic Communications Privacy Act at 
a luncheon meeting of the Association of Corporate Counsel in Palo Alto, 
Association of Corporate Counsel, 1025 Connecticut Avenue NW, Suite 200, 
Washington, DC 20036 (PowerPoint submitted electronically). 

January 7, 20 1 1 - participated in a panel discussion at an event on the National 
Strategy for Trusted Identities in Cyberspace, in Palo Alto, CA, sponsored by the 
Churchill Club, 3150 Almaden Expy # 214, San Jose, CA 951 18-1253 and 
Stanford University, 450 Serra Mall, Stanford, CA 94305. A raw transcript of the 
event is available at https://docs.google.com/View?id=dfxgcdfc 307di3hkvdz . 
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January 1 8, 20 1 1 - spoke on a panel about cloud computing at the 20 11 State of 
the Net Conference, sponsored by the Internet Caucus Advisory Committee, 1 634 
I Street, NW, Washington, DC 20006. Video of the panel is available at 
http://www,youtube.com/watch?v=HbDbOadEV7w 

January 25, 201 1 - participated in a panel discussion on privacy and cybersecurity 
at "Washington Meets Silicon Valley: The Outlook for the Technology Industry 
in the New Congress," in Menlo Park, CA, sponsored by Patton Boggs LLP, 2550 
M Street, NW, Washington, DC 20037, and the Information Technology Industry 
Council (ITI), 1 101 K St, NW Suite 610, Washington, D.C, 20005 

January 26, 201 1 - spoke on a panel on location privacy, in San Francisco, 
sponsored by the Churchill Club, 3150 Almaden Expy # 214, San Jose, CA 
95118-1253 

February 16, 201 1 - spoke about “Government Access to Communications and 
Other Data - Updating the Rules,” at the RSA Conference, sponsored by RSA, 
174 Middlesex Turnpike, Bedford, MA 01730, and managed by Nth Degree, 2675 
Breckinridge Boulevard, Suite 200, Duluth, GA 30096 (PowerPoint with 
handwritten notes attached in hardcopy) 


e. List all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

The list below consists of interviews identified from my recollection, from my 
files, and from search of Internet databases. Despite these searches, there may be 
other interviews I have been unable to identify, find, or remember. 

“Facebook Less Private in U.S. Courtrooms,” Calgary Sun, Jan. 29, 2011, 

“Wyden Eyes Legislation to Limit Warrantless Cell Phone Tracking,” TALKING 
Points Memo, Jan. 28, 2011. 

“Privacy Hawks Reopen Debate on Data,” Politico, Jan. 13, 2011. 

“Following WikiLeaks on Twitter?” Fast Company, Jan. 13, 201 1 

Podcast “NSTIC is Not a National ID,” SecureID News, Jan. 1 3, 201 1 . Available 
at http://www.secureidnews.com/20Il/01/ 13 /episode-68-nstic-is-not-a- 
n ational-id 

“New Urban Myth: the Internet ID Scare,” States News SERVtce, Jan. 11, 201 1. 
“Commerce Department to Head Web Identity Initiative,” Tech Web, Jan. 10, 
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2011. 

“Commerce Secretary Brings Business-Friendly Message to Silicon Valley,” San 
Jose Mercury News, Jan. 7, 201 1. 

“Warrantless Cell Phone Search and Data Privacy,” KQED Radio, Jan. 5, 20 1 1 . 
Available at ht tp;//www.kqed.ore/a/forum/R201 101051000 

“Federal Court In Ohio Upholds e-mail Privacy,” The Associated Press, Dec. 
15,2010. 

“Anti-Terrorism Flaw Not Fixed,” Chicago Tribune, Oct. 4, 2010. 

“FBI May Win Right to Tap Online Communications,” THE GAZETTE, Sept. 28, 

2010 . 

“Feds Want to Broaden Internet Wiretap Power,” Tech Web, Sept 27, 2010. 

“Obama Seeks Easier Net Wiretaps,” The Street, Sept. 27, 2010. 

“U.S. Tries to Make it Easier to Wiretap Internet,” The New York Times, 

Sept. 27, 2010 

“Civil Libertarians Wish CDT-Led Coalition Would Go Further on Changing 
ECPA,” Communications Daily, Aug. 26, 2010. 

“AT&T Equalize Privacy Restrictions by Cutting Telcos’, Raising Cable’s, Web 
Companies’,” Communications Daily, July 19, 2010. 

“Court Upholds Search of Police Officer’s Texts,” USA Today, June 18, 2010. 

“Supreme Court Rejects Sweeping Decision in Texting,” Communications 
Daily, June 18, 2010. 

“Silicon Valley Readies for Privacy Battle,” San Jose Mercury News, 

June 14, 2010. 

“It’s Not Just Drug Dealers Who Buy Prepaid Phones,” The New York Times, 
May 30, 2010. 

“Google, Microsoft Push to Overhaul Online Privacy Law,” San Jose Mercury 
News, Mar. 31, 2010. 

“Advocacy Groups, Companies Call for an Update of the Privacy Framework for 
Law Enforcement Access to Digital Information,” CENTER FOR 
Democracy and Technology Press Release, Mar. 30, 2010. 

“CDT Urges Supreme Court to Preserve Workplace Privacy,” Targeted News 
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Service, Mar. 24, 2010. 

“Machines Slowly Mastering Art of Recognizing Faces,” National Public 
Radio, Jan. 22, 2010. Available at 

http://wvvw.npr.org/templates/sto rv/storv.php?5torvld=122857725 

“Slimmed-Down ICANN Pact with U.S. Sets up Review Teams, Draws Praise,” 
Washington Internet Daily, Oct. 1 , 2009. 

“Govt Review: No Privacy Problems in Cyber Security ” The Associated Press, 
Sept. 18, 2009. 

“Cloud Computing Pay-As-You-Go data Storage, Software is Cheap; but is it 
Safe?” St. Louis Post-Dispatch, Aug, 2, 2009. 

“Analysts Turn To Software for Spotting Terrorists,” National Public radio, 
July, 14, 2009. 

“A Tech Fix for Illegal Government Snooping,” National Public Radio, 

July 13,2009. 

“Security Breach on Fighter Project,” Australian, Broadcasting 
Corporation, April 22, 2009. 

“Despite ‘Open” vow, Obama Keeps Some Bush Secrets White House Supports 
Decisions to Withhold Information About Vast FBI Data Warehouse,” 

The Star -Ledger, April 20, 2009. 

“DOD, State HHS Fall Short on Civil Liberties Protections,” Federal Times, 

Feb. 2, 2009. 

“MySpace Starts Trying to Line Up Rape Centers to Help Change ECPA,” 
Washington Internet Daily, Jan. 30, 2009. 

“CDT Office, Fundraising expansion Starts in Bay Area,” Washington 
Internet Daily, Aug. 1 9, 2008. 

“Uncle Sam Is Stilt Watching You,” Newsweek, July 21, 2008. 

“White House Plans Proactive Cyber-Security Role for Spy Agencies,” 
Washington Post, May 2, 2008. 

“UPI NewsTrack TopNews,” UPI, April 2, 2008. 

“Lovette Will Not Face the Death Penalty,” The News & Observer, Mar. 15, 
2008. 

“Law May Allow Police to Search Smartphones Without Warrant,” Washington 
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Internet Daily, Feb. 19, 2008. 

“System Lets Agencies in Area Share Data,” THE Washington Post, Nov. 29, 
2007. 

“Democrats Draft A New Take on Domestic Spying,” The Star-Ledger, 

Oct. 7, 2007. 

“A High-Tech Manhunt Partner: COPLINK Data-Sharing Program Speeds 
Crime-Solving,” East Valley Tribune, Sept. 10, 2007. 

“U.S. Keeping Computer Travel Screening Under Wraps,” The Star-Ledger, 
Sept. 10,2007. 

“DHS Ends Criticized Data-Mining Program” Associated Press Online, 

Sept. 6, 2007. 

“Listen Up: Someone’s Listening In,” the Times Union, Sept. 5, 2007. 

“U.S. Expands Domestic Spying Program at Borders,” CNN.COM, Aug. 15, 2007. 

“New Office to Usher Domestic Use of Spy Satellites,” National Public 
Radio, Aug. 15, 2007. 

“Revised Proposal for Air-Travel Screening Addresses Privacy Concerns,” The 
Washington Post, Aug. 10, 2007. 

“EU To Pass Passenger Information to US,” The Sunday Independent, Aug. 5, 
2007. 

“Ruling Limited Spying Efforts,” The Washington Post, Aug. 3, 2007. 

“A Push Rewrite Wiretap Law,” The Washington Post, Aug. 1, 2007. 

“U.S.-bound Passenger Info to Be Shared,” UPI, July 27, 2007. 

“Internet Privacy,” C-span, July 17, 2003. Available at: 
http://w w w.c-spanvideo.org/pro gram/Intem etPriva 

“Courts; Appeals Court Vacates Wiretapping Ruling Wireless Wiretapping 
Ruling Vacated,” Technology Daily, July 6, 2007. 

“The Credential Conundrum,” Government Computer News, June 1 8, 2007. 

“Veteran Civil Liberties Advocate Gregory Nojeim Joins CDT,” States News 
Service, May 2, 2007. 

“FBI Director Misstates Patriot Act Provisions in Testimony,” The Associated 
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Press, Mar. 30, 2007. 

“Capitol Hill,” Washington Internet Daily, April 1 9, 2007. 

“Wal-Mart’ s Snooping Case Expose A Hot Area: Corporate Intelligence,” 
Associated Press Worldstream, Mar. 1 6, 2007. 

“CDT Releases 2007 Legislative Recommendations: Urges Congress to Protect 
Civil Liberties and Open Internet,” States News Service, Feb. 22, 2007. 

“Tech Lobby Offers Direction On Net Neutrality,” Comm Web, Jan. 23, 2007. 

“Data Retention Raises Cost Concerns,” AFX.Com, Jan. 22, 2007. 

“E.U. Agrees to Ease U.S. Access to Data on Passengers,” TeachNews, Oct. 7, 
2006, 

“Users too eager to give Data, Give up Privacy, Expert Says,” Washington 
Internet Daily, Sept. 28, 2006. 

“Boeing Wins $67 Million Contract for ‘Virtual Fence on Border,” The 
Associated Press State & Local Wire, Sept. 22, 2006. 

“Files Hint ‘Pretexting’ May Be Common Among Firms,” The Boston Globe, 
Sept. 20, 2009. 

“Five Years After: Hidden Depths to U.S. Monitoring,” Los Angeles Times, 
Sept. 11,2006. 

“House Warrantless Searches Bill draws Administration Fire,” National 
Journal’s CongressDaily, Sept. 7, 2006. 

“Editorial: Administration Back to Rule of Law on terror Prosecutions,” 
Waterloo Courier, Sept. 7, 2006. 

“Study: U.S. terrorism Prosecutions Fall Back to Pre-Sept. 1 1 Levels,” 
Associated Press WorldStream, Sept. 4, 2006. 

“Airplane Bombing Plot Spurs Targeting Technology,” Government computer 
News, Aug. 21,2006. 

“Ashcroft Finds Private-Sector Niche,” TECHNEWS, Aug. 12, 2006. 

“To Be or Not to Tell,” Washington Technology, July 24, 2006. 

“College Campuses Latest Battleground in Online Privacy Debates,” The 
Associated Press State and Local Wire, July 15, 2006. 
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“Government Increasingly Turning to Data Mining,” The Washing ton Post, 
June 15,2006. 

“Markle task Force on National Security in the Information Age Releases Third 
Report,” Business Wire, July 13, 2006. 

“Privacy? What Privacy?” Chicago Tribune, May 14, 2006. 

“Pro/Con Domestic Surveillance,” The Lexington Herald Leader, May 14, 
2006. 

“Got data? Beware Privacy Pitfalls, Big Brother,” Intelligent Enterprise, 
Mar. 1,2006. 

“Privacy Group Argues for warrant Before Getting Location Info,” RCR 
Wireless News, Feb. 27, 2006. 

“Privacy; Key Privacy Law Moves center Stage in Legal Fight,” Technology 
Daily, Feb. 27, 2006. 

“Digital technology Makes Surveillance Easier,” PR Newswire US, Feb. 22, 
2006. 

“New Opportunities Challenges for Wiretappers,” The Mercury News, Jan. 23, 
2006. 

“Iraq; No Mea Culpa Murtha,” The Hotline, Jan. 6, 2006. 

“The Nation: Senate Block the Renewal of Patriot Act,” Los Angeles Times, 
Dec. 17,2005. 

“The Secret Court of Terror Investigations ” National Public Radio, Dec. 13, 
2005. 

“Ex-Professor Acquitted in Patriot Act Test Case,” Los Angeles Times, Dec. 7, 
2005. 

‘The Nation; Sen. Specter Puts Brakes on Patriot Extension,” Los Angeles 

Times, Nov. 

19,2005. 

“Patriot Act Searches,” The New York Sun, Nov. 1 6, 2005, 

“Lawmakers Make a Deal on Patriot Act,” National Public Radio, Nov. 17, 
2005. 

“Report: Government Needs to Get Air Traveler Screening Right,” The 
Associated Press, Sept, 23, 2005. 
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“Surveillance Issues Creep in With Fall,” RCR Wireless News, Sept. 5, 2005. 

“US Government Seeks Snooping Authority on Internet in Airplanes,” Agence 
France Presse, July 1 3, 2005. 

“Mistake and Identity; it is Easier than Ever for Companies to Access, Benefit 
from and Compromise Personal Data,” Advertising Age: Point, June 1 , 
2005. 

“Bill Would Let FBI Track Mail,” Orlando Sentinel, May 29, 2005. 

“Behind Closed Doom,” San Francisco Chronicle, May 24, 2005. 

“Safety Stops Draw Doubts; D.C. Police Gather Nonviolators’ Data,” The 
Washington Post, May 2, 2005. 

“Cingular Security Problem Revealed,” The Advocate, Mar. 2, 2005. 

“Polish Daily Traces Server Used for Terrorist Threats against Poland, Bulgaria,” 
BBC Summary of World Broadcasts, July 23, 2004. 

“Justice Wants CALEA Re-Examined in Light of VoIP,” RCR WIRELESS News, 
June 21, 2004. 

“County Records Available on Web,” BelleVille News-Democrat, June 20, 
2004. 

“Utah Sets ‘MATRIX’ Against Criminals,” DESERET News, Jan. 4, 2004. 

“The Electronic Records Conundrum,” Information Management Journal, 
Jan.-Feb., 2004. 

“U.S. Blurs Images of White House, Other Landmarks in Aerial Photos,” the 
Associated press, Dec. 24, 2003. 

“New Terrorist Screening Center Being Opened by the FBI,” National Public 
Radio, Nov. 28, 2003. 

“Alliances, Likely and Otherwise,” ABA Journal, Nov., 2003. 

“Security: Think Tank’s Debate Focuses on Counter-terrorism Tools,” National 
Journal’s Technology Daily, Oct. 21, 2003. 

“Campaigns,” National Journal’s Technology Daily, Oct. 21, 2003. 

“Law Officers Get Free-Speech Guidelines,” San Francisco Chronicle, Oct. 
18,2003. 
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“National Computer Database to Track Possible Terrorists is Raising Questions 
About Privacy ” CBS News Transcripts, Sept. 30, 2003. 

“Security; House Lawmakers Seek to Curtail Anti-Terrorism Law,” National 
Journal’s Technology daily. Sept. 24, 2003. 

“Ashcroft to Release Data on FBI Patriot Act,” THE Washington Times, 

Sept. 18, 2003. 

“Attempts to Broaden the Government’s Subpoena Powers in Terror 
Investigations,” National Public Radio, Sept. 1 1 , 2003. 

“Senate Votes to End Terrorism Information Awareness Project,” INFORMATION 
Management Journal, Sept.-Oct. 2003. 

“Critics wary of New Traveler Profile System,” Los Angeles Times, Aug. 26, 
2003. 

“Privacy Groups Criticize New Airline Security Database,” States News 
Service, Aug. 25, 2003. 

“Activists: Reforms Insufficient,” The Daily Review, Aug. 4, 2003. 

“Civil Liberties: ACLU Sues Justice, FBI Over Broader Surveillance Powers,” 
National Journal’s Technology Daily, July 30, 2003. 

“CIA and FBI Critics Urge Use of Britain’s MI5 as a Model,” The 
International Herald Tribune, July 28, 2003. 

“Privacy: Lawmakers Push for Assessing Privacy Impact of Future Rules,” 
National Journal’s Technology Daily, July 22, 2003. 

"Quiet Move in Senate to Kill Wide-Ranging Pentagon Terrorism Surveillance 
Program,” the Associated Press, July 16, 2003. 

“Name Change Fails to Mollify Critics of Anti-Terror Plan,” New Scientist, 
May 31, 2003. 

“Tough Call: Is There a War on Privacy?” CNNFN, May 28, 2003. 

“Privacy Pleas,” The New Republic, May 26, 2003. 

“U.S. Details Anti-Terror Tactics,” Newsday, May 21, 2003. 

“TIA Gets New Name, Old Questions Persist,” Eweek.com, May 20, 2003. 

“Pentagon Issues Report on the Need for a Terrorism Informational Awareness 
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Program,” National Public Radio, May 20, 2003. 

“Wireless Bill Passes,” Nf.wsday, May 9, 2003. 

“CDT; TSA Makes CAPPS Privacy Accommodations but More is Needed,” 
Washington Internet Daily, Mar. 24, 2003. 

“Unpatriotic Act,” Intelligencer Journal, Mar. 20, 2003. 

“Ashcroft line on Al-Arian Doesn’t Fly,” St. Petersburg Times, Mar, 2, 2003. 

“Total Information Awareness Continues to Face Intense Scrutiny and 
Opposition,” National Public Radio, Feb. 13, 2003. 

“U.S, May Seek Wider Anti-Terror Powers,” The Washington Post, Feb. 8, 
2003. 

“Think tanks Wrap-Up,” United Press International, Jan 23, 2003. 

“News Conference with Senator Russell Feingold, Senator Ron Wyden, and 
Senator Jon Corzine,” Federal News Service, Jan. 16, 2003. 

“Maryland Teen Accused of Killing His Friend With Cyanide He Purchased on 
the Internet,” CBS News, Jan. 10, 2003. 

“Intelligence Official Will Lead TSA Profiling Effort,” Newsbytes, Dec. 24, 

2002. 

“Judiciary Panel Adds Surveillance Oversight,” Newsbytes, Dec. 23, 2002. 

“Even Children who Visit the White House Get Vetted,” Scripps Howard News 
Service, Dec. 16, 2002. 

“Matter of Due Process Gives Jose Padilla an Open Trial,” News-Journal, Dec. 
15 , 2002 . 

“Homeland Law Evokes Fears of ‘Big Brother,’” San Francisco Chronicle, 
Nov. 28, 2002. 

“Poindexter’s Latest Brainchild Holds Many Dark Angles,” THE ASHEVILLE 
Citizen-Times, Nov. 23, 2002. 

“Electronic Snoops Will Make Us a Society of Open Books,” St. Petersburg 
Times, Nov. 17, 2002. 

“Washington Watch,” CIO MAGAZINE, Nov. 15, 2002. 

“Six Weeks in Autumn,” The Washington Post, Oct. 27, 2002. 
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“Cybersecurity Draft Plan Soft on Business, Observers Say,” Newsb ytes. 

Sept 19,2002. 

“Security: Dissension, Lobbying Narrow Administration’s Cyber Plan,” 
National Journal’s Technology Daily, Sept. 17, 2002. 

“Forbidden Zone,” New Scientist, Sept. 14, 2002. 

“Congress Questions Patriot Act Policies,” National Catholic Reporter, 

Sept. 6, 2002. 

“IRS Probing Purchases Records of 40 Companies,” Daily News, Aug. 30, 2002. 

“Bush Abusing Power Secret Court Ruling Revealed” ABC news transcripts, 
Aug 23, 2002. 

“Senate Includes FOIA in Homeland Security Bill” Washington internet 
daily, July 25, 2002. 

"And The Walls Came Tumbling Down: Sharing Grand Jury Information with 
The Intelligence Community' Under The USA Patriot Act” American 
CRIMINAL law review, June 22, 2002. 

“Critics: New FBI Rules Allow Data Snooping” united press international. 
May 30, 2002. 

“Privacy: Fans, Foes of Biometric Identifier Cards Square Off” NATIONAL 
journal’s technology daily, March 15, 2002. 

“Comm Daily Notebook” communications Daily, Jan 25, 2002. 

“Security Role of States Increasing, NCSL Hears” Washington internet daily, 
Dec 7, 2001. 

“Cyber Security: Ridge Emphasizes Unified Front on Homeland; Security” 
National journal’s technology daily, Dec 6, 2001. 

“Ridge’s Troubled Waters; The Labyrinth of Homeland Security” The American 
prospect, Dec 3,2001. 

“Surveillance Law Urges ID Cards, Biometrics For Immigrants” newsbytes, 

Nov 1,2001. 

“Justice Tells Prosecutors Howto Make Use ofNew Anti-Terror Laws” 
associated press, Oct 30, 2001. 

“Response to Terror; Ashcroft Deals with Daunting Responsibilities; Response: 
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The Attorney General’s Job Has Been Reshaped By the Sept. 1 1 Attacks. 
Aides Say He Has Applied a Sharp Focus on fighting Terrorism” Los 
Angeles times, Oct 28, 2001. 

“Pentagon Makes rush Order For Anti-Terror Technology” THE Washington 
post, Oct 26, 2001. 

“Expanded Surveillance Laws Set To Move Next Week” NEWSBYTES, Oct 5, 2001 

“Surveillance and Privacy,” National Public Radio, Oct. 5, 2001. Available at 
http://www.npr.org/templates/storv /story. pi^PstorvId^l 1 30834 

“Cable Seeks Changes Before House Panel Moves Wiretap Bill” 
COMMUNICATIONS DAILY Oct 3, 2001 . 

“Privacy: Anti-Terrorism Bill Stirs Debate Among Industry; Observers” 
NATIONAL JOURNAL’S TECHNOLOGY DAILY, Oct 2, 2001. 

“Civil Libertarians Seek To Weaken “Anti-Terrorism” Bill” NEWSBYTES, Sept 24, 

2001. 

“Confusion And Urgency Over Justice Dept. Bill Concern Coalition” 
Washington internet daily. Sept 21, 2001 . 

“Anti-Terror Push Stirs Fears For Liberties; Rights groups Unite To Seek 
Safeguards” the Washington post Sept 1 8, 2001 . 

“A Public Feud by Privacy Advocates” thenational journal. Sept 1, 2001. 

“Digital Footprints Help Washington, D.C., Police in Missing Intern Case” SAN 
Jose mercury news, July 19, 2001 . 

“Internet Mire Familiar Turf For Ashcroft,” Petersburg times (Florida), Jan 8, 
2001. 

“Drier Opposes ISP Liability At Home And Abroad” Washington internet 
daily, Jan 5, 2001. 

“Does Carnivore Go Too Far?; Privacy-Invading ‘Black Box’ or Necessary Law 
Enforcement Tool? Both Sides Have Their Say." Network, world, 

Oct 30, 2000 

“’Review’ Urged For FBI Plan For E-Mail” the Washington times. Sept 7, 
2000. 

“Lawmakers Try To Limit Meth Information on Internet” the associated press 
state & local wire. Sept 4, 2000. 
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“Appeals Court Limits Cell Phone Tracking; Decision Also Sets Stage For 

Restriction of Carnivore” the san Diego union-tribune, Aug 1 6, 2000. 

“The Cost of Political Speech" slate magazine. May 3 1 , 2000. 

“Judges Authorize More Wiretaps” the associated press. May 4, 2000. 

“’Digital Storm’ Brews at FBI; Information Technology Expansion Raises 
Privacy Concerns” the Washington post, April 6, 2000. 

“Provo, Utah, Firm Offers Computer Program to Aid in Password Recall” the 
salt lake tribune, Mar 4, 2000. 

“Internet Security Proposals,” C-Span, Feb, 15, 2000. Available at 
http://www.e- spanvideo.org/program/SecurityProp 

“Customers Want to Know Who’s Calling” Austin Amerjcan-statesman, 

Aug 24, 1999. 

“Callers are Hooked on Phone Features” Deseret news (salt Lake City), 

Aug 24, 1999. 

“U.S. Seeks New Powers For Police To Search PCS” Chicago tribune, Aug 20, 
1999. 

“White House Plans elaborate System to Protect Computers” the associated 
press, July 28, 1999. 

“Across The Nation” the Seattle times, July 28, 1 999. 

“Online Decency/Cold Fusion,” National Public Radio, April 9, 2009. 
Available at: 

http://www.npr.ore/templates/5torv/storv ,php?storvId=l 0481 10 

“Vacco Announces Breakup of Child Porno Ring on Internet” the associated 
press state & local wire, Oct 29, 1 998. 

“U.S. Seeks To Tap Cell Phone Calls” Chicago sun-times, Oct 22, 1998. 

“FBI, Police May Tap Cell Phones” associated press online, Oct 21, 1998. 

“High Tech Is King of The Hill; Rash of Legislative Wins Has Industry 
Celebrating” the Washington post, Oct 16, 1998. 

“F.B.I. Seeks Access to Mobile Phone Locations” the new York times, July 1 7, 
1998. 

“The Policy, Not Tool, is Bad” computer world, April 27, 1998. 
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“FBI and Phone Companies” Naitonal Public Radio, Mar 1 , 1 998. 

“Debate Continues As To Whether Congress Should Be Able To Regulate Kinds 
of Information Available on The Internet” NBC news transcripts. 

May 17, 1997. 

“Heat Grows on McDermott Over Leak; I followed Rules, Says Lawmaker In 
Gingrich” Seattle post-intelligencer, Jan 14, 1997. 

“Wiretap Funding Secure; FBI Chief Says ‘Landmark Law’ Won’t Be 

broadened. Seeks Cooperations (sic)” communications daily. May 12, 
1995. 

“Civil Rights Experts Warn: Don’t Overdo It,” Seattle Post- 
Intelligencer, April 25, 1995. 

“President Clinton Urges American to Stand up to Those Who Use Freedom of 
Speech to encourage Violence,” CBS News, April 25, 1995. 

“President Clinton Still Focusing Attention on the Oklahoma City Bombing,” 
CBS News, April 25, 1995. 

“Clinton Urges Americans to Stand Against Violent Behavior and Speech,” CBS 
News, April 24, 1995. 

“Lawmakers Rush to Draft Anti-terrorism Legislation,” Lawmakers Rush to 
Draft Anti-Terrorism Legislation, April 24, 1995. 

“Blast Fallout: Fast Track for Anti-Terrorism Bill New Focus on Domestic 

Spying Worries Civil Liberties Watchdogs,” San Jose Mercury News, 
April 23, 1995. 

“Quick Passage Urged for Anti-Terrorism Bill Civil Liberties Group Troubled by 
Proposals,” The Dallas Morning News, April 21, 1995. 

“Terror in Oklahoma City,” Los Angeles Times, April 21, 1995. 

“Three Million Workers Will Have to Open Personal Finances to See Secrets,” 
The Associated Press, April 12, 1995. 

“Secrecy Rules in Draft Form,” Editor and Publisher Magazine, Jan. 28. 
1995. 

“No Easy Defense,” Newsday, Jan. 23, 1995. 

“Draft Order Would Limit Government Secrecy but Drop Public Interest Trust," 
The Associated Press, Jan. 19. 1995. 
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“Support for Death Penalty Growing Across U.S.,” Times-Picayune, Nov. 13, 
1994. 

“Move to Modify Phone Device Raises Privacy-Invasion Fears,” The 
Washington Times, Mar. 5, 1994. 

“Re-election Chief for Bush in Texas to Testify about FBI,” The Dallas 
Morning News, Mar. 9, 1993. 

“Police Misconduct Hard to Punish,” St. Louis Post-Dispatch, April 19, 1993. 

“Administration has Weak Record in Brutality Cases Courts Limit U.S. 
Prosecutions,” St. Louis Post Dispatch, May 3, 1 992. 


13. Public Office, Political Activities and Affiliations : 

a. List chronologically any public offices you have held, other than judicial offices, 
including the terms of service and whether such positions were elected or 
appointed. If appointed, please include the name of the individual who appointed 
you. Also, state chronologically any unsuccessful candidacies you have had for 
elective office or unsuccessful nominations for appointed office. 

I have not held any public office. My employment with government entities is 
listed above, as is membership on or participation in governmental advisory 
boards or groups. I have not been a candidate for elective office. In 2008, 
President George W. Bush nominated me to be a member of the Privacy and Civil 
Liberties Oversight Board. The Senate took no action on any of President Bush’s 
nominations to the PCLOB. 

b. List all memberships and offices held in and services rendered, whether 
compensated or not, to any political party or election committee. If you have ever 
held a position or played a role in a political campaign, identify the particulars of 
the campaign, including the candidate, dates of the campaign, your title and 
responsibilities. 

I have not held any office in any political party or election committee, nor have I 
ever held a position in a political campaign. In the late 1 980s or early 1 990s, I 
participated to a small degree in a volunteer body drafting issue memos for a 
Democratic presidential candidate; it may have been for Michael Dukakis, but I 
cannot remember for sure. In 2004, 1 spent several hours doing tum-out-the-vote 
work in Philadelphia on behalf of the Democratic Party. 

14. Legal Career: Answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including: 
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i, whether you served as clerk to a judge, and if so, the name of the judge, 
the court and the dates of the period you were a clerk; 

Massachusetts Supreme Judicial Court (1979 - 1980) 

Law clerk to the Hon, Robert Braucher 
Boston, MA 

ii, whether you practiced alone, and if so, the addresses and dates; 

I have never practiced alone. 

iii, the dates, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been affiliated, and the nature 
of your affiliation with each. 

Center for Democracy and Technology (1997 - present) 

Current positions: Vice President for Public Policy; Corporate Secretary 
1634 1 Street, NW 
#1100 

Washington DC 20006 

Previous positions: Policy Director (2005-2007); Executive Director (2003 - 
2005); Deputy Director (2001 - 2002); Senior Staff Counsel (1 997 - 2000), 

Center for National Security Studies (1995 - 1997) 

Deputy Director 
1120 19th Street NW 
8th Floor 

Washington, DC 20036 

National Security Archive (1995 - 1997) 

Special Counsel 
Gelman Library 
Suite 701 

2130 H Street, NW 
Washington, DC 20037 

Subcommittee on Civil and Constitutional Rights (1985 -1995) 

Assistant Counsel 
Committee on the Judiciary 
U.S. House of Representatives 
2138 Rayburn House Office Building 
Washington, DC 200515 

Arnold & Porter (1980 -1984) 

Associate Attorney 
555 12th Street, NW 
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Washington, DC 20004 

iv. whether you served as a mediator or arbitrator in alternative dispute 
resolution proceedings and, if so, a description of the 10 most significant 
matters with which you were involved in that capacity. 

I have never served as a mediator or arbitrator in alternative dispute 
resolution proceedings. 

b. Describe: 

N/A 
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i. the general character of your law practice and indicate by date when its 
character has changed over the years. 

As an Associate at Arnold & Porter, I performed typical associate duties: 
legal research, memo writing, document review, drafting of briefs and 
other pleadings, and drafting of contracts. 

In 1985, 1 became an Assistant Counsel to the House Judiciary 
Committee. I researched legal issues, drafted memos for the chairman and 
members of the subcommittee, planned hearings, assisted in the drafting of 
legislative language, and drafted committee reports. 

In 1995, 1 joined the Center for National Security Studies, where I 
analyzed legislative proposals and wrote policy papers on matters related 
to domestic intelligence, terrorism and government surveillance, I also 
served as special counsel to the non-profit National Security Archive, 
assisting in the preparation and appeal of FOIA requests. 

At the Center for Democracy and Technology, which 1 joined in 1 997, my 
legal work has focused on legal and policy analysis. 

ii. your typical clients and the areas at each period of your legal career, if 
any, in which you have specialized. 

As an Associate at Arnold & Porter, typical clients of the firm included 
corporations large and small and a municipal utility district. My main 
substantive areas of practice were government and commercial contracts, 
anti-trust and federal energy regulation. In addition, 1 provided pro bono 
representation to several death row inmates in post conviction 
proceedings. 

At the Subcommittee, my main substantive areas were oversight of the 
Federal Bureau of Investigation, privacy and civil liberties. I worked on 
issues at the intersection of national security and constitutional rights, 
including terrorism, counterintelligence, and electronic surveillance, as 
well as on crime issues, including the procedures for the federal death 
penalty, remedies for racial bias in death sentencing, information privacy, 
and police brutality. 

At the Center for National Security Studies and the National Security 
Archive, the main client was the Archive itself, in its pursuit of FOIA 
requests. 
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The Center for Democracy & Technology does not have clients per se. 

My main area of focus has been the privacy and other civil liberties issues 
that arise in the national security and law enforcement contexts, including 
electronic surveillance, information sharing for counter-terrorism 
purposes, airline passenger screening, cybersecurity and other issues. I 
have also been extensively involved in CDT’s international projects, 
providing advice to Internet policy reformers in developing and 
transitional countries, studying and writing about the international policy 
framework for the Internet, and engaging in international discussions on 
Internet policy. 

b. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 

i. Indicate the percentage of your practice in: 

1 . federal courts - 75% 

2. state courts of record - 5% 

3. other courts; 

4. administrative agencies - 20% 

I am not a litigator. A very small percentage of my practice has been in litigation. I have 
appeared in court only on a few occasions. I have contributed to briefs in a variety of cases, but, 
with the exception of death row habeas corpus cases, I have rarely been the lead writer on a brief. 
My name appears on the briefs in the following published opinions: 

In re Sealed Case 310 F.3d 717 (For. Intel Sur. CtRev. 2002) 

Issue: Whether the Foreign Intelligence Surveillance Act, as amended by the Patriot Act, 
was constitutional. 

On amicus brief with CDT/ACLU/EFF/EPIC and Center for National Security Studies 

United States Telecom Ass'n v. FCC, 221 F.3d 450 (D.C. Cir. 2000). 

Issue: Challenge to FCC order requiring telecommunication carriers to make certain 
modifications to their networks to facilitate government interception. 

On the brief with Eugene Scalia, John H. Harwood, II, Lynn R. Charytan, Michael 
Altschul, Jerry Berman, Lawrence E. Sarjeant, Linda L. Kent, John W. Hunter and Julie 
E. Rones (Ted Olson argued) 

Texas Independent Producers Legal Action Ass'n v. IRS, 605 F. Supp. 538 (D.D.C, 1984) 

Counsel, with Stephen M. Sacks, Arnold & Porter, James Craig Dodd, Jones, Gungoll, 
Jackson, Collins & Dodd 
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My only significant litigation experience was in working on several 
habeas corpus post conviction cases while I was at the law firm, prior 
to 1985. 

ii. Indicate the percentage of your practice in: 

1. civil proceedings - 100% (includes habeas corpus post-conviction 
proceedings) 

2. criminal proceedings. 

c. State the number of cases in courts of record, including cases before 

administrative law judges, you tried to verdict, judgment or final decision (rather 
than settled), indicating whether you were sole counsel, chief counsel, or associate 
counsel. 

Between 1980 and 1985, 1 participated as associate counsel in three habeas 
corpus post-conviction cases that were tried to final decision: 

Briley v. Bass, 750 F.2d 1238 (4th Cir. 1984) 

Ruling: Dismissal of defendant's habeas corpus petition affirmed. 

Counsel also included Gerald T. Zerkin, Zerkin, Wright & Heard, and Richard J. 
Wertheimer 

Stevens v. Zant, 580 F. Supp. 322 (S.D. Ga 1984) 

Habeas corpus denied 

Counsel, with John Paul Batson, Batson & Shurtleff, Daniel A. Rezneck & Steven G. 
Reade 

Stevens v. Kemp, 254 Ga. 228; 327 S.E.2d 185 (1985) 

State court habeas proceeding. 

Counsel, with John P. Batson, Batson & Shurtleff, Daniel A. Rezneck, Steven G. Reade, 
Arnold & Porter, Washington, D.C., Edward L. Wolf 


During that same time period, I was associate counsel on other civil cases, 
but in more of a supporting role. These tended to be complex and lengthy 
cases, involving many lawyers. I cannot recall any cases that proceeded to 
verdict, judgment or final decision. 

Between 1980 and 1985, 1 participated as associate counsel in a few 
government contract matters involving bid protests on behalf of commercial 
clients. None of these was before a court. I cannot recall the exact nature of 
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the decision-maker, but in at least one matter it was an administrative law 
judge. 

While special counsel to the National Security Archive, I was counsel for 
the plaintiff in Devine v. CIA, D.D.C - FOIA case filed March 1996. 


i. What percentage of these trials were: 

1. jury; 

2. non-jury- 100%. 

d. Describe your practice, if any, before the Supreme Court of the United States. 
Supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any 
oral argument transcripts before the Supreme Court in connection with your 
practice. 

I have never argued before the Supreme Court. I have assisted in drafting briefs 
that were filed in the Supreme Court, and my name may appear on one or more 
briefs, but upon search of the CDT website I could not find any Supreme Court 
brief that bears my name. 


15. Litigation : Describe the ten (10) most significant litigated matters which you personally 
handled, whether or not you were the attorney of record. Give the citations, if the cases 
were reported, and the docket number and date if unreported. Give a capsule summary of 
the substance of each case. Identify the party or parties whom you represented; describe 
in detail the nature of your participation in the litigation and the final disposition of the 
case. Also state as to each case: 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 

1 described above the cases in which I participated. 


16. Legal Activities : Describe the most significant legal activities you have pursued, 

including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. List 
any client(s) or organization(s) for whom you performed lobbying activities and describe 
the lobbying activities you performed on behalf of such client(s) or organizations(s). 
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(Note: As to any facts requested in this question, please omit any information protected 
by the attorney-client privilege.) 

As Assistant Counsel to the House Judiciary Committee, the most significant pieces of 
legislation that I worked on were the omnibus crime bills (1988 and 1 994) and the 
Communications Assistance for Law Enforcement Act (1994). My participation in these 
activities consisted of studying the issue at hand, talking to experts in the field, 
organizing hearings, meeting with Executive Branch officials to better understand their 
interests, drafting memos for the Chairman and members of the Subcommittee, assisting 
in the drafting of legislation, drafting of committee reports or sections of committee 
reports, and otherwise assisting the Subcommittee chair and chief counsel of the 
Subcommittee. 

At the Center for National Security Studies, my most significant activities, consisting of 
research and writing, focused on the antiterrorism legislation of 1996. 

At CDT, my most significant activities centered around the PATRIOT Act and the 2007 
and 2008 amendments to FISA - writing and publishing analyses of the legislative 
proposals and testifying before this and other Congressional Committees. More recently, 
I have coordinated the formation of a coalition supporting updates to the Electronic 
Communications Privacy Act. I am also very proud of the work 1 have done advising 
reformers and government officials in developing and transitional countries on legal and 
policy reforms associated with oversight of intelligence agencies and the framework for 
Internet development. 

Within the limits of the provisions of the Internal Revenue Code governing tax-exempt 
organizations, I have lobbied on behalf of the organizations for which I have been 
employed, namely the Center for National Security Studies and the Center for 
Democracy and Technology. My lobbying activities have been limited, such that I have 
never been required to register as a lobbyist. 

On behalf of the Center for National Security Studies (1995-1997) and the Center for 
Democracy and Technology (1997 - present), my lobbying activities have consisted 
mainly in discussions (face-to-face, telephonic, or by e-mail) with Congressional staff 
(and to a small extent with Members of Congress) about pending legislation; preparation 
for such meetings; drafting of analyses of legislative proposals; coordination with other 
organizations engaged in lobbying activities; and, to a limited degree, drafting of 
grassroots calls for action. 

17. Teaching : What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, and describe 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, provide four (4) copies to the committee. 

1 have not taught a course. I have been a “guest” speaker in courses taught by others on a 
few occasions. These are the ones I can recall: two appearances at a course on Internet 
law taught by Sharon Anolik at Golden Gate University, one appearance in a course 
taught by Prof. Joel Paul at UC Hastings, one appearance at a course on 
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telecommunications policy taught by John Podesta at Georgetown University Law 
School, one appearance at a course on national security law taught by John Marsh at 
William & Mary, two appearances at a course taught by Sec. Marsh at George Mason 
University Law School, and several appearances at courses taught by Dan Kuehl at the 
National Defense University. 

1 8. Deferred Income/ Future Benefits : List the sources, amounts and dates of all 
anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contracts and other future benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients or 
customers. Describe the arrangements you have made to be compensated in the future 
for any financial or business interest. 

Since the position for which I am nominated is a part-time position, I plan to continue in 
my current position as Vice President for Public Policy at the Center for Democracy & 
Technology. I do expect future income from two employer retirement accounts; CDT 
and the Thrift Savings Plan account created during my tenure as a Congressional staffer. 
Additionally, I may continue to receive a small amount of royalties from my book. 
Terrorism and the Constitutio n. 

19. Outside Commitments During Service : Do you have any plans, commitments, or 
agreements to pursue outside employment, with or without compensation, during your 
service? If so, explain. 

Yes, since the position for which I am nominated is a part-time position, 1 plan to 
continue in my current position as Vice President for Public Policy at the Center for 
Democracy & Technology. 

20. Sources of Income : List sources and amounts of all income received during the calendar 
year preceding your nomination and for the current calendar year, including all salaries, 
fees, dividends, interest, gifts, rents, royalties, licensing fees, honoraria, and other items 
exceeding S500 or more (if you prefer to do so, copies of the financial disclosure report, 
required by the Ethics in Government Act of 1 978, may be substituted here). 

See attached financial disclosure report. 

21 . Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

See attached Net Worth Statement. 

22. Potential Conflicts of Interest : 

a. Identify the family members or other persons, parties, affiliations, pending and 
categories of litigation, financial arrangements or other factors that are likely to 
present potential conflicts-of-interest when you first assume the position to which 
you have been nominated. Explain how you would address any such conflict if it 
were to arise. 
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In connection with the nomination process, I have consulted with the Office of 
Government Ethics to identify potential conflicts of interest. I will resolve any 
potential conflicts of interest in accordance with the terms of an ethics agreement 
I have entered into with the Office of Government Ethics. 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

In connection with the nomination process, I have consulted with the Office of 
Government Ethics to identify potential conflicts of interest. I will resolve any 
potential conflicts of interest in accordance with the terms of an ethics agreement 
I have entered into with the Office of Government Ethics. 

23. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 

Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.” Describe what you have done to fulfill these responsibilities, 
listing specific instances and the amount of time devoted to each. If you are not an 
attorney, please use this opportunity to report significant charitable and volunteer work 
you may have done. 

While I was in private practice as an associate attorney at the law firm of Arnold & 

Porter, I spent a significant percentage of my time on pro bono matters, representing 
indigent individuals on death row in their post-conviction proceedings. More recently, I 
have served in an unpaid capacity on the board of directors or advisory boards of several 
non-profit public interest organizations. Since 2007, 1 have been one of the vice 
presidents and a member of the board of directors of the Defending Dissent Foundation, a 
small grass-roots oriented non-profit that seeks to ensure that domestic intelligence and 
national security activities do not improperly intrude upon First Amendment rights. Prior 
to that, from 2002 - 2007, 1 was vice president and a member of the board of directors of 
the First Amendment Foundation, a small non-profit that advocated in favor of strong 
protection of First Amendment rights. I also serve on the advisory board of the Bill of 
Rights Defense Committee. 
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Financial Statement 

Net Worth Schedules 


Listed Securities 
Davis Funds 

Davis New York Venture Fund Class A 


5116, 035 
116, 835 


R3C advisor Services 

$ 174 

Vanguard Tax Exempt Money Mkt Fund 

8,404 

Berkshire Hathaway 

16,022 

Brown & Brown 

14,723 

Capitalsource Inc 

596 

Devon Energy Corp 

1, 963 

Fastens 1 

5, 691 

Goldman Sachs 

9,249 

Homefed Corp 

22 

JP Morgan Chase 

2,757 

Leucadia National 

3,910 

Martin Marietta Materials 

5, 996 

McDonalds 

1, 919 

MDC Holdings 

547 

Moody' s 

2,787 

NVR 

3, 455 

Symetra 

2, 329 

Sysco 

1,617 

Toll Bros 

6, 023 

OS Bancorp 

5, 394 

Vulcan Materials 

8, 872 

Wells Fargo 

13, 791 

YUM Brands 

19, 620 

Arch Capital 

8,805 

Assured Guaranty 

1, 505 

Fairfax Financial Holdings 

28, 669 

Morgan Stanley Smith Barney 

$81, 

Cash Balance 

- 73 

New Perspective Fund Class A 

40, 003 

Washington Mutual Investors Fund 

41, 924 

Morgan Stanley Smith Barney (spouse) 

$142 

Arch Capital 

9,245 

Assured Guaranty Ltd 

1,327 

Brown & Brown 

11,252 

Capitalsource Inc 

2,308 

Fairfax Financial Holdings 

26, 667 

Fastenal 

5, 691 

Goldman Sachs 

2,522 

JP Morgan Chase 

2,545 

Leucadia National 

3, 939 

Martin Marietta Materials 

2,767 

McDonalds 

1,919 
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Moodys 

3, 450 

NVR 

28,332 

Syraetra Financial 

2,261 

Sysco 

1, 470 

Toll Bros 

2, 185 

US Bancorp Del 

6, 203 

Vulcan Materials 

7, 541 

Wells Fargo 

15,526 

YUM Brands 

4, 905 


Real Estate Owned/Mortgages 

San Francisco, CA 

$1, 100, 0 

MetLif e 

522, 321 

Wellfleet, MA 

5530, 000 

HSBC 

145, 642 


Other Assets 


Thrift Savings Plan 

$153, 364 

CDT Retirement Savings account 

$252, 698 

TIAA-CREF 

$44, 189 

TIAA-CREF (spouse) 

$790, 829 

UC Retirement Savings Account (spouse) 

$111, 374 
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AFFIDAVIT 


i, X. 'ps , 

that the information provided irr this statement is, 
of my knowledge, true and accurate. 


do swear 
to the best 


iZi i 

(DATE)' 


t( 



(NOTARY) 


Stpte of Caffltgnla County of 

rv r3 r<ro^>t.\^co 

Subscribed and sworn to (or affirmed) 
Before me on this ISA , davof O^ftCiS ttO iV.bw 

rX* (■^^■%*"*«*<»"«oerprovedtomeorv 
v the basis of satisfactory evidence to be the 

parsonfrKwho appeared before me. 
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STATEMENT OF ELISEBETH COLLINS COOK, NOMINEE TO BE 

A MEMBER OF THE PRIVACY AND CIVIL LIBERTIES OVER- 
SIGHT BOARD 

Ms. Cook. I would echo Mr. Dempsey’s thoughts on this issue. 
I would just add that, if confirmed, one of the things I think you 
see today is development of technological privacy enhancements at 
the same time that you see development of the ability of the gov- 
ernment to use analytical tools. So with respect to large sets of 
data, if confirmed, I would look forward to working with privacy of- 
ficers, working with Congress, and working with the agencies to 
ensure that as they use their enhanced or additional tools, they are 
taking care to also put into place appropriate enhanced safeguards. 

Chairman Leahy. Ms. Brand, do you want to add anything to 
that? 

[The biographical information follows.] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR NON-JUDICIAL NOMINEES 

PUBLIC 


1 . Name : State full name (include any former names used). 

Elisebeth Collins Cook 
Elisebeth Bridget Collins 

2. Position : State the position for which you have been nominated. 

Member, Privacy and Civil Liberties Oversight Board 

3. Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside. 

Freeborn & Peters LLP 
311 S. Wacker, Suite 3000 
Chicago, IL 60606 

4. Birthplace : State date and place of birth. 

December 1975; Edina, MN 

5. Education : List in reverse chronological order each college, law school, or any other 
institution of higher education attended and indicate for each the dates of attendance, 
whether a degree was received, and the date each degree was received. 

Harvard Law School, 1997-2000; J.D. awarded June 2000 

University of Chicago, 1993-1997; B.A. awarded June 1997 

While at the University of Chicago, I attended classes at Universite de Paris, Sorbonne 
and Universite de Paris, Nanterre, through a study abroad program (June 1995 - March 
1996). 

6. Employment Record : List in reverse chronological order all governmental agencies, 
business or professional corporations, companies, firms, or other enterprises, 
partnerships, institutions or organizations, non-profit or otherwise, with which you have 
been affiliated as an officer, director, partner, proprietor, or employee since graduation 
from college, whether or not you received payment for your services. Include the name 
and address of the employer and job title or description. 

Freeborn & Peters LLP 
3 1 1 S. Wacker, Suite 3000 
Chicago, IL 60606 
Partner 

May 2009-September 2009 

United States Senate, Committee on the Judiciary 
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152 Senate Dirksen Office Building 
First & Constitution, NE 
Washington, DC 20002 

Republican Chief Counsel, Supreme Court Nominations 

March 2005-January 2009 
United States Department of Justice 
Office of Legal Policy 
950 Pennsylvania Avenue, NW 
Washington, DC 20530 

Assistant Attorney General, June 2008-January 2009 
Acting Assistant Attorney General, January 2008- June 2008 
Deputy Assistant Attorney General, October 2006-January 2008 
Counselor, Spring 2006-October 2006 
Senior Counsel, March 2005-Spring 2006 

November 2002-March 2005 
Cooper & Kirk, PLLC 
1500 K Street, NW 
Washington, DC 20005 
Associate 

August 2001 -August 2002 

United States Court of Appeals for the District of Columbia Circuit 

Honorable Laurence H. Silberman 

333 Constitution Avenue, NW 

Washington, DC 20001 

Judicial Law Clerk 

August 2000-August 2001 

United States District Court for the Southern District of Texas 

Honorable Lee H. Rosenthal 

515 Rusk Street 

Houston, TX 77002 

Judicial Law Clerk 

Summer 2000 
Gibson, Dunn & Crutcher 
1050 Connecticut Avenue, NW 
Washington, DC 20036 
Summer Associate 

October 1998- April 2000 

Harvard Law School Professors Hal Scott and Charles Fried 
1563 Massachusetts Avenue 
Cambridge, MA 02138 
Research Assistant 

Summer 1999 
Wiley, Rein & Fielding 
1776 K Street, NW 
Washington, DC 20007 
Summer Associate 
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Summer 1998 
Sates, Vincent & Associes 
43 Rue de Faubourg St. Honore 
Paris, France 75008 
Summer Associate 

Summer 1997 
Century Pool Management 
5020 Nicholson Ct., Suite 201 
Lifeguard/Pool Manager 

7. Military Service and Draft Status : Identify any service in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of discharge received, and whether you have registered for 
selective service. 

I have not served in the military, and am not required to register for selective service. 

8. Honors and Awards : List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

Legal Times, Washington D.C., “40 Under 40,” 2009 

Edmund J. Randolph Award for service to the United States Department of Justice 

Criminal Division Award, 2008 

Intelligence Community Legal Award, 2007 

Attorney General Awards (2), 2006 

Phi Beta Kappa 

Honors in History, French and the College (University of Chicago) 

Theodore Neff Prize for Excellence in French Language and Literature (University of 
Chicago) 

Jane Morton Scholar (extracurricular and academic achievement) (University of Chicago) 
Cum Laude (Harvard Law School) 

Community Service Award (Harvard Law School) 

9. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

American Bar Association 

Federalist Society 

Co-Chair, Administrative Law (Judicial Review) Practice Group (app. 2004) 


10. Bar and Court Admission : 

a. List the date(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership. 


Virginia, 10/00 
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District of Columbia, 11/02 
Illinois, 06/10 

There have been no lapses in membership. 


b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

Supreme Court of the United States, 1 1/3/08 

District of Columbia courts, 1 1/02 

Supreme Court of Virginia, 10/28/02 

United States Court of Appeals for the Second Circuit, 5/1/07* 

United States Court of Appeals for the Third Circuit, 2/03/04 
United States Court of Appeals for the Fourth Circuit, 1 0/28/02 
United States Court of Appeals for the Ninth Circuit, 4/18/06 
United States Court of Appeals for the District of Columbia Circuit, 6/03/03 
United States Court of Appeals for the Federal Circuit, 5/03/03 
United States District Court for the District of Columbia, 6/02/03 
United States District Court for the Eastern District of Virginia, 1/28/04 
United States District Court for the Northern District of Illinois, 01/10 
United States Court of Federal Claims, 12/09/02 

♦The Second Circuit membership expired upon departure from government 
service. 


11. Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 9 or 10 to which 
you belong, or to which you have belonged, since graduation from law school. 
Provide dates of membership or participation, and indicate any office you held. 
Include clubs, working groups, advisory or editorial boards, panels, committees, 
conferences, or publications. 

Harvard Law Society of Illinois, Board of Directors (2010-present) 

HLS Women’s Alliance of Chicago, Co-Chair (2010-present) 

Chicago Republican Women’s Network (2010-present) 

Harvard Law School Alumni Association (2000-present) 

Terrorist Screening Center Board of Governance (July 2006-January 2009) 
University of Chicago Alumni Association (1997- present) 

McLean Baptist Church (app. 1983-present) 


b. Indicate whether any of these organizations listed in response to 1 la above 

currently discriminate or formerly discriminated on the basis of race, sex, religion 
or national origin either through formal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have taken 
to change these policies and practices. 
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None of the organizations listed above discriminate or have discriminated to the 
best of my knowledge, although the HLS Women’s Alliance of Chicago targets 
female participation at events. 


12. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Supply four (4) copies of all published 
material to the Committee. 

July 1 1 , 2008 Letter to the Editor of the New York Times'. “Justice and 
Trafficking” 

August 11, 2008, U.S. News & World Report, “A Media Shield Would Imperil 
our National Security” 

b. Supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, give the 
name and address of the organization that issued it, the date of the document, and 
a summary of its subject matter. 

None. 

c. Supply four (4) copies of any testimony, official statements or other 
communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

April 3, 2008 testimony before the Senate Judiciary Committee, Hearing on 
Nominations (relevant transcript portions attached; complete hearing 
record (beginning at page 1071) available at 
http://frwebgate.access.gpo.gov/cgi- 

bin/getdoc.cgi?dbname=l !0 senate_hearings&docid-f:47450.pdf 

September 23, 2008 testimony before the Senate Select Committee on 

Intelligence, New Attorney General Guidelines for Domestic Intelligence 
Collection (written testimony attached; archived video of hearing at 
http://intelligence.senate.gov/hearings.cfm?hearingId=3588) 

d. Supply four (4) copies, transcripts or recordings of all speeches or talks delivered 
by you, including commencement speeches, remarks, lectures, panel discussions, 
conferences, political speeches, and question-and-answer sessions. Include the 
date and place where they were delivered, and readily available press reports 
about the speech or talk. If you do not have a copy of the speech or a transcript or 
recording of your remarks, give the name and address of the group before whom 
the speech was given, the date of the speech, and a summary of its subject matter. 
If you did not speak from a prepared text, furnish a copy of any outline or notes 
from which you spoke. 
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NAP ABA (National Asian Pacific American Bar Association) Southeast Regional 
Conference, National Press Club, March 1 8, 2006 
PATRIOT Act and civil liberties after 9/1 1 

Houston Federalist Society, Houston, TX, February 23, 2007 

Goals and Priorities of the Department of Justice and Office of Legal 
Policy 

Federal Bar Association Panel, Crystal City, VA, March 24, 2007 

Courts-specific legislative agenda, court security, judicial pay raises, and 
judicial nominations. 

Fairfax County sponsored panel on Identity Theft, Fairfax, VA, April 12, 2007 
Identity Theft, President’s Task Force 

National Youth Leadership Forum, Washington, DC, November 20, 2007 
The Department of Justice and the Office of Legal Policy 

Prior to 2008, 1 did not speak from notes or prepared texts. After 2008, on 
occasion I would speak from notes or prepared texts; however, I did not take 
copies of the speeches from the Department of Justice and have been unable to 
find online versions of those speeches. 

August 1 8-22, Billings, Montana, participation in conference Interdepartmental 
Tribal Justice, Safety, Wellness consultation, with remarks specifically 
about implementation of the SORNA registry 

September 9, 2008, 2008 National Conference on Human Trafficking, speech on 
the efforts of the Department of Justice to combat human trafficking 

October 23, 2008 (app.) National Congress of American Indians annual 

conference/trade show, remarks on potential legislation addressing crime 
in Indian Country 

November 18, 2008, remarks on Department of Justice efforts to combat human 
trafficking, at 9th Annual Gulf States LECC/VW Conference, Tampa, FL 

December 2009, remarks and Q&A regarding reauthorization of the USA 

PATRIOT ACT, phone conference organized by the Federalist Society 
(outline attached) 

e. List all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

September 2008, numerous interviews with print media regarding Attorney 
General Guidelines for Domestic FBI Operations (articles attached) 

November 15, 2008 (app.), participation in Seattle press conference on joint 

Federal, State, Local, and private efforts to combat online child predators 
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December 2008, interview with ABC News regarding Department of Justice 
implementation of DNA collection laws (did not air) 

January 2009, interview with Fox News regarding Department of Justice 

implementation of DNA collection laws (did not air, article reflecting 
interview attached) 

January 2009 (app.), interview with Judicature (magazine of the American 

Judicature Society), excerpts published in May-June 2009 volume (article 
attached) 


13. Public Office. Political Activities and Affiliations : 

a. List chronologically any public offices you have held, other than judicial offices, 
including the terms of service and whether such positions were elected or 
appointed. If appointed, please include the name of the individual who appointed 
you. Also, state chronologically any unsuccessful candidacies you have had for 
elective office or unsuccessful nominations for appointed office. 

United States Department of Justice 
Office of Legal Policy 

Assistant Attorney General, June 2008-January 2009 
Acting Assistant Attorney General, January 2008-June 2008 
Deputy Assistant Attorney General, October 2006-January 2008 
Counselor, Spring, 2006-October 2006 
Senior Counsel, March, 2005-Spring 2006 
Appointed 

b. List all memberships and offices held in and services rendered, whether 
compensated or not, to any political party or election committee. If you have ever 
held a position or played a role in a political campaign, identify the particulars of 
the campaign, including the candidate, dates of the campaign, your title and 
responsibilities. 

It is possible that I have been a member of the Republican National Committee by 
virtue of having paid to attend a function in January 2005. 

I also contributed legal services in 2004 to Lawyers for Bush/Cheney 2004. 


14. Legal Career: Answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including: 

i. whether you served as clerk to a judge, and if so, the name of the judge, 
the court and the dates of the period you were a clerk; 

I served as a clerk to the Honorable Laurence H. Silberman, United States 
Court of Appeals for the District of Columbia Circuit, from August 2001 - 
August 2002 
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I also served as a clerk to the Honorable Lee H, Rosenthal, United States 
District Court for the Southern District of Texas, August, 2000-August, 
2001 

ii. whether you practiced alone, and if so, the addresses and dates; 

I have never practiced law alone. 

iii. the dates, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been affiliated, and the nature 
of your affiliation with each. 

January 2010-present 
Freeborn & Peters LLP 
311 S. Wacker, Suite 3000 
Chicago, IL 60606 
Partner 

May 2009-September 2009 
United States Senate, Committee on the Judiciary 
Senate Dirksen Office Building, Room 152 
First and Constitution, NE. 

Washington, DC 20002 

Republican Chief Counsel, Supreme Court Nominations 

March 2005-January 2009 
United States Department of Justice 
Office of Legal Policy 
950 Pennsylvania Avenue, NW 
Washington, DC 20530 

Assistant Attorney General, June 2008-January 2009 
Acting Assistant Attorney General, January 2008-June 2008 
Deputy Assistant Attorney General, October 2006-January 2008 
Counselor, Spring 2006-October 2006 
Senior Counsel, March 2005-Spring 2006 

November 2002-March 2005 
Cooper & Kirk, PLLC 
1 500 K Street, NW 
Washington, DC 20005 
Associate 

Summer 2000 
Gibson, Dunn & Crutcher 
1050 Connecticut Avenue, NW 
Washington, DC 20036 
Summer Associate 

iv. whether you served as a mediator or arbitrator in alternative dispute 
resolution proceedings and, if so, a description of the 1 0 most significant 
matters with which you were involved in that capacity. 

I have not served as a mediator or arbitrator. 
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b. Describe; 

i. the general character of your law practice and indicate by date when its 
character has changed over the years. 

After law school, I joined Gibson, Dunn & Crutcher, as a Summer 
Associate. I worked on a variety of commercial litigation projects — both 
trial and appellate. 

I then clerked for two years — one year at the District Court level, one year 
at a Court of Appeals. During that time, I performed typical law clerk 
duties, including observing court proceedings and assisting my judges as 
they required. 

Upon completion of my second clerkship, 1 joined Cooper & Kirk, PLLC 
as an associate. While at Cooper & Kirk, I had the opportunity to work on 
a broad range of litigation, from trial to appellate to Supreme Court. A 
significant percentage of my practice focused on Winstar litigation- 
litigation that resulted from the Savings and Loan crisis of the 1 980s. 

With respect to the Winstar litigation, I performed a wide range of duties, 
including serving as the sole associate on one trial and second chair in 
another trial, taking and defending depositions, drafting and arguing 
motions, and drafting appellate briefs. 

At the Department of Justice, my work was primarily policy focused, 
although I also did significant work with respect to judicial nominations 
and regulations. The Office of Legal Policy is charged with developing, 
coordinating, and effectuating major policy initiatives of the Department 
of Justice. While at the office, I worked on a range of policy issues from 
national security to the President’s Identity Theft Task Force. My work 
included drafting legislation, commenting on proposed legislation, 
briefing Administration officials, Members of Congress and congressional 
staff, and developing policy initiatives. In addition, I worked on the 
drafting and implementation of the Attorney General Guidelines for 
Domestic FBI Operations, the Adam Walsh Act, and efforts to expand 
DNA collection by federal agencies. 

As Republican Chief Counsel, Supreme Court Nominations, I was 
responsible for the day-to-day activities concerning the nomination of 
now-Justice Sotomayor. My work included review and analysis of cases, 
articles, speeches, and other materials. I also briefed Senators and staff. 

Currently, I am working as a litigation partner in a mid-size Chicago law 
firm. I have primarily focused on general civil litigation, although I have 
assisted my partners from time to time as questions relating to federal 
criminal investigations have arisen. I have also provided counseling to 
clients regarding a potential defamation lawsuit and a potential declaratory 
judgment action regarding state agency action, as well as policy advice 
concerning a potential change to the Illinois Supreme Court Rules. 
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ii. your typical clients and the areas at each period of your legal career, if 
any, in which you have specialized. 

At Cooper & Kirk, PLLC, I spent significant time on a school 
desegregation case, assisting in the representation of a school district 
seeking unitary status. Other types of litigation included representation of 
attorneys who had been called before a grand jury investigating their 
clients, and counseling of a former Member of Congress concerned about 
a possible ethics investigation. Typical clients included Ford Motor 
Company, Bank of America, and Marion County School District, 

While at the Department of Justice, I represented the United States in 
several immigration cases, including serving as counsel of record on briefs 
in the courts of appeals and arguing two cases in the courts of appeals. 

Currently, I represent a range of mid-size companies facing legal 
challenges. These legal issues include breach of contract and tort claims, 
and potential involvement in criminal investigations. A typical client is 
Trustmark Insurance Company. 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 

While in private practice, my practice was almost exclusively litigation. I 
appeared in court fairly frequently, particularly in 2004. While in government 
service I have appeared in court infrequently. I currently appear in court 
infrequently. 

1 . Indicate the percentage of your practice in: 


(A) 

federal courts: 

98% 

(B) 

state courts of record: 

2% 

(C) 

other courts. 


Indicate the percentage of your practice 

in: 

(A) 

civil proceedings: 

95% 

(B) 

criminal proceedings: 

5% 


d. State the number of cases in courts of record, including cases before 
administrative law judges, you tried to verdict, judgment or final decision (rather 
than settled), indicating whether you were sole counsel, chief counsel, or associate 
counsel. 

I have tried two non-jury cases to verdict. In the first trial, I was the sole 
associate counsel, on the second trial I was second chair. 

1 . What percentage of these trials were: 

(A) jury; 

(B) non-jury: 1 00% 

e. Describe your practice, if any, before the Supreme Court of the United States. 
Supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any 
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oral argument transcripts before the Supreme Court in connection with your 
practice. 

I have not argued before the Supreme Court. I assisted in drafting two amicus 
briefs, one as a summer associate in Board of Regents v. Southworth, 98-1 189, 
and one as an associate at Cooper & Kirk, PLLC, in Silveira v. Lockyer, cert, 
denied. It is possible that I contributed to other petitions for or oppositions to 
petitions for certiorari, but I do not recall. 

15. Litigation : Describe the ten (10) most significant litigated matters which you personally 
handled, whether or not you were the attorney of record. Give the citations, if the cases 
were reported, and the docket number and date if unreported. Give a capsule summary of 
the substance of each case. Identify the party or parties whom you represented; describe 
in detail the nature of your participation in the litigation and the final disposition of the 
case. Also state as to each case: 

Citizens Federal Bank v. United States, 92-656; App. April 2004-March 2005 
United States Court of Federal Claims; Judge George Miller 

Citizens Savings Bank sued the United States for money damages arising out of a 
breach of contract that was entered into as part of the Savings & Loan crisis of the 
1980s. This case is a Winstar case. Citizens prevailed in the Court of Federal 
Claims and was awarded almost $19 million in damages. I served as second chair 
during the trial and was heavily involved in all aspects of pre-and post-trial 
briefing. After I left the firm. Citizens prevailed on appeal, and the damages have 
been awarded. 

Co-Counsel: 

David Thompson 

Cooper & Kirk, PLLC 

1 523 New Hampshire Avenue, NW 

Washington, DC 20036 

202-220-9600 

Opposing Counsel: 

Delisa Sanchez 

United States Department of Justice 
11 00 L Street, NW 
Washington, DC 20530 
202-616-0337 

2. American Capital Corporation v. United States, 95-523C; App. March 2004- 
March 2005; United States Court of Federal Claims; Judge Braden 

In this case, another Winstar case, American Capital Corporation and the FDIC 
sued the United States for money damages arising out of a breach of contract that 
was entered into as part of the Savings & Loan crisis of the 1980s. American 
Capital prevailed in the Court of Federal Claims and was awarded almost $109 
million in damages. I was the sole associate on the trial, and participated in all 
aspects of pre- and post-trial briefing. After I left the firm, the case was argued on 
appeal, and approximately $34 million in damages were ultimately awarded. 


Co-Counsel: 
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Michael W. Kirk 

Cooper & Kirk, PLLC 

1523 New Hampshire Avenue, NW 

Washington, DC 20036 

202-220-9600 

Opposing Counsel: 

Bill Ryan (now at) 

Public Company Accounting Oversight Board 
1666 K Street, NW 
Washington, DC 20006 
202-207-9190 

3. Vodnar v. Gonzales, 04-74132; May-June 2006; United States Court of Appeals 
for the Ninth Circuit; Chief Judge Schroeder, Judges Graber and Duffy (SDNY) 

Mr. Vodnar, an ethnic Hungarian from Romania, petitioned for review of an order 
of the Board of Immigration Appeals (BIA) which summarily affirmed an IJ’s 
denial of withholding of removal and relief under the Convention Against Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT). The 
Court of Appeals held that substantial evidence supported IJ's adverse credibility 
finding and denied the petition. I argued the appeal on behalf of the Government. 

Co-Counsel: 

Jonathan Cohn 

United States Department of Justice 
(now at) Sidley Austin LLP 
1501 K Street, N.W. 

Washington, DC 20005 
202-736-8110 

Opposing Counsel: 

Jagdip Singh Sekhon 

Sekhon & Sekhon 

601 Montgomery Street, Suite 402 

San Francisco, CA 941 1 1-2607 

Unknown 

4. Mirza v. Gonzales, 05-2800-ag; April-May 2007; United States Court of Appeals 
for the Second Circuit; Judges Walker, Cabranes, and Goldberg (CIT) 

Mr. Mirza petitioned for review of ordeT of Board of Immigration Appeals (BIA) 
denying his motion to reopen removal proceedings. The Court of Appeals held 
that the 1-130 application for immigration of relative, applied for on alien’s behalf 
by his second United States wife, was insufficient to establish alien's eligibility 
for adjustment of status and denied his petition review. I argued the appeal on 
behalf of the government. 

Co-Counsel: 

Thomas Dupree 

United States Department of Justice 

(now at) Gibson Dunn 

1050 Connecticut Ave., N.W. 
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Washington, DC 20036 
202-955-8547 

Opposing Counsel: 

Matthew L. Guadagno 
305 Broadway, Suite 100 
New York, NY 10007 
212-267-2555 

5, Ford Motor Company v. United States, 03-5092; App. March 2003-March 2005; 
United States Court of Appeals for the Federal Circuit; Judges Newman, Schall, 
and Linn 

Ford Motor Company filed suit against United States asserting claim under 
provisions of World War II contract for its share of cost of environmental clean- 
up of factory site where it had built bombers. The United States Court of Federal 
Claims, granted government summary judgment for the United States. On appeal, 
the Court of Appeals held that the claim was not time-barred and that Ford Motor 
Company was entitled to recover costs of environmental cleanup. I was very 
involved in briefing the appeal on behalf of Ford Motor Company. After I left the 
firm, the case settled. 

Co-Counsel: 

Michael W. Kirk 

Cooper & Kirk, PLLC 

1523 New Hampshire Avenue, NW 

Washington, DC 20036 

202-220-9600 

Opposing Counsel: 

Kyle Chadwick 

United States Department of Justice 
1 100 L Street, NW 
Washington, DC 20530 
202-616-0476 

6. Granite Management Company y. United States, 04-5065; App. February 2004- 
March 2005; United States Court of Appeals for the Federal Circuit; Judges 
Mayer, Friedman, and Clevenger 

In this Winstar case. Granite Management brought a suit for money damages 
against the United States arising out of the Savings & Loan crisis of the 1980s. 
The Court of Federal Claims entered summary judgment for company on issue of 
liability but granted summary judgment for the United States as to damages. 

After I left the firm, the Federal Circuit largely affirmed as to damages, but 
remanded for consideration of one theory of recovery. I am unaware of the 
current status of the claims. I was the sole associate on the case and assisted in 
the briefing before the trial and appellate courts. 

Co-Counsel: 

Charles J. Cooper 

Cooper & Kirk, PLLC 

1523 New Hampshire Avenue, NW 
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Washington, DC 20036 
202-220-9600 

Opposing Counsel: 

Tarek Sawi 

United States Department of Justice 
1 100 L Street, NW 
Washington, DC 20530 
202-616-0320 


7. United States v. Marion Country School District , 5:78-cv-22-OC-20; United 
States District Court for the Middle District of Florida; Judge Schlesinger 

The United States originally sued Marion Country School District for civil rights 
violations, and the parties entered into a Consent Decree. Cooper & Kirk was 
engaged in 2004 to seek unitary status and release of Marion Country from the 
Consent Decree. I assisted in preparing the school district for a Unitary Status 
hearing, which was held after I left the firm. Marion County’s Motion for Unitary 
Status was granted in January, 2007, and the case dismissed. 

Co-Counsel: 

Michael W. Kirk 

Cooper & Kirk, PLLC 

1523 New Hampshire Avenue, NW 

Washington, DC 20036 

202-220-9600 

Opposing Counsel: 

Tamara Kassabian 

United States Department of Justice 

601 D Street, NW 

Washington, DC 20004 

202-616-3899 


8. Rozhelyuk v. Gonzales, 05-75480; App. May 2006-February 2007; United States 
Court of Appeals for the Ninth Circuit; Judges Beezer, Fernandez, and McKeown 

Lidiya Rozhelyuk and her 14-year-old daughter, Nataliya Sorokhan, natives and 
citizens of the Ukraine, petition for review of the Board of Immigration Appeals’ 
decision that affirmed the Immigration Judge’s denial of their applications for 
asylum, withholding of removal, and relief under the Convention Against Torture 
(“CAT”). The Ninth Circuit denied the petition for review. I served as counsel of 
record on behalf of the government in the Ninth Circuit and briefed the petition 
for review. 

Co-Counsel: 

Jonathan Cohn 

United States Department of Justice 
(now at) Sidley Austin LLP 
1501 K Street, N.W. 

Washington, DC 20005 
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202-736-8110 

Opposing Counsel: 

Leah W. Hurwitz, Esq. 

2727 Camino del Rio South, Suite 110 
San Diego, CA 92108 
(619) 239-785S 

9. Vasquez-Arellanes v. United States, 05-76399; App. April 2006-January 2009; 
United States Court of Appeals for the Ninth Circuit; No Panel Identified by the 
time I left government service. 

In this immigration case, the petitioner sought review of an Immigration Judge’s 
decision to deny her cancellation of removal for nonpermanent residents, and the 
Board of Immigration Appeals’ affirmance of that decision. The petitioner 
contends that the Immigration Judge erroneously concluded that she lacked the 
requisite good moral character, I served as counsel of record for the government 
and briefed the petition for review in the Ninth Circuit. 

Co Counsel: 

Jonathan Cohn 

United States Department of Justice 
(now at) Sidley Austin LLP 
1501 K Street, N.W. 

Washington, DC 20005 
202-736-8110 

Opposing Counsel: 

Daphna Mendelson 
295 89th Street, Suite 201 
Daly City, California 94015 
650-757-8500 

10. AmBase Corporation v. United States, 93-53 1 C; App. November 2002-March 
2005; United States Court of Federal Claims; Judge Loren Smith 

In this Winstar suit, a holding company which owned defunct thrift and 
corporation which owned all of holding company's stock brought suit for money 
damages against the United States alleging that enactment of the Financial 
Institutions Reform, Recovery and Enforcement Act (FIRREA) breached a 
contract. The Federal Deposit Insurance Corporation (FDIC) intervened as 
successor to rights of thrift. AmBase filed a motion to dismiss the FDIC, and 
motion to define the measure of damages. Judge Smith held that there was 
jurisdiction to review the FDIC’s administration of the thrift receivership when 
determining the value of damages to be awarded to thrift shareholders. I assisted 
in the briefing before the Court of Federal Claims, 

Co-Counsel: 

Charles J. Cooper 

Cooper & Kirk, PLLC 

1523 New Hampshire Avenue, NW 

Washington, DC 20036 

202-220-9600 
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Opposing Counsel: 

David Levitt 

United States Department of Justice 
1 100 L Street, NW 
Washington, DC 20530 
202-307-0309 

16. Legal Activities : Describe the most significant legal activities you have pursued, 
including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. List 
any client(s) or organization(s) for whom you performed lobbying activities and describe 
the lobbying activities you performed on behalf of such client(s) or organizations(s). 
(Note: As to any facts requested in this question, please omit any information protected 
by the attorney-client privilege.) 

In my current role, a good portion of my legal activities includes counseling regarding 
potential litigation. As examples, I have counseled a client contemplating a lawsuit 
based on defamatory statements, as well as a client contemplating a declaratory 
judgment action concerning a state regulatory agency. Neither have filed suit as of yet. 

As Republican Chief Counsel, Supreme Court Nomination, my work did not involve 
litigation. I analyzed legal materials and briefed Senators and staff as to their import. 

While at the Department of Justice, very little of my work involved litigation; instead, I 
worked primarily on development of legal policy, regulations, and judicial nominations. 
This work included drafting legislation, analyzing legislative proposals, and 
implementing statutory requirements. 

While in private practice prior to joining the Department of Justice, I was involved in 
some legal activities that did not involve litigation; for example, I assisted in the 
representation of a former Member of Congress who was concerned that he could be the 
subject of an ethics investigation. I also assisted in counseling a client as to the potential 
ramifications of a legislative proposal for that client’s organization. 

I have not performed any lobbying. 

17. Teaching : What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, and describe 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, provide four (4) copies to the committee. 

In October 2010, 1 taught one session of an Evidence seminar at Chicago-Kent School of 
Law. We discussed various issues relating to the admissibility of evidence and differing 
standards for private and public actors to obtain admissible evidence. There was no 
syllabus for the course. 

In February 201 1, 1 taught one session of an Evidence seminar at Chicago-Kent School of 
Law. We discussed the impact of technology on the Rules of Evidence. There is no 
syllabus for the course. 

18. Deferred Income/ Future Benefits : List the sources, amounts and dates of all 
anticipated receipts from deferred income arrangements, stock, options, uncompleted 
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contracts and other future benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients or 
customers. Describe the arrangements you have made to be compensated in the future 
for any financial or business interest. 

Pursuant to agreement, Cooper & Kirk, PLLC and Freeborn & Peters LLP hold 401 (k) 
accounts for me. 

1 9. Outside Commitments During Service : Do you have any plans, commitments, or 
agreements to pursue outside employment, with or without compensation, during your 
service? If so, explain. 

Yes. I anticipate continuing my practice as a litigation partner at Freeborn & Peters LLP. 

20. Sources of Income : List sources and amounts of all income received during the calendar 
year preceding your nomination and for the current calendar year, including all salaries, 
fees, dividends, interest, gifts, rents, royalties, licensing fees, honoraria, and other items 
exceeding $500 or more (if you prefer to do so, copies of the financial disclosure report, 
required by the Ethics in Government Act of 1978, may be substituted here). 

Please see attached financial disclosure report. 

21 . Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

Please see attached Net Worth Statement and SF-450 on file with the Committee. 

22. Potential Conflicts of Interest : 

a. Identify the family members or other persons, parties, affiliations, pending and 
categories of litigation, financial arrangements or other factors that are likely to 
present potential conflicts-of-interest when you first assume the position to which 
you have been nominated. Explain how you would address any such conflict if it 
were to arise. 

In connection with the nomination process, I have consulted with the Office of 
Government Ethics and the Department of Justice’s designated agency ethics 
official to identify potential conflicts of interest. Any potential conflicts of 
interest will be resolved in accordance with the terms of an ethics agreement that I 
have entered into with the Department’s designated agency ethics official. I am 
not aware of any other potential conflicts of interest. 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

In connection with the nomination process, I have consulted with the Office of 
Government Ethics and the Department of Justice’s designated agency ethics 
official to identify potential conflicts of interest. Any potential conflicts of 
interest will be resolved in accordance with the terms of an ethics agreement that I 
have entered into with the Department’s designated agency ethics official. I am 
not aware of any other potential conflicts of interest. 
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23. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 

Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.” Describe what you have done to fulfill these responsibilities, 
listing specific instances and the amount of time devoted to each. If you are not an 
attorney, please use this opportunity to report significant charitable and volunteer work 
you may have done. 

While at Cooper & Kirk, I assisted in multiple representations undertaken for reduced 
fees or pro bono. For example, I assisted in the drafting and filing of a brief on behalf of 
a public interest organization seeking to protect its First Amendment rights. In addition, 
I assisted in the representation of an individual challenging a federal regulation that had 
been construed to prohibit him from sending a bible, political magazines, and other 
material to his son, who was then serving in Kuwait or Saudi Arabia. 

At the Department of Justice, I took the opportunity to provide pro bono services at a 
legal clinic in Washington, D.C. 

I am currently working with a number of my partners to support a range of charitable 
organizations, including those dedicated to providing reduced rate or pro bono legal 
services. In addition, I have served as a moot court judge both for Northwestern 
University Law School and for the American Bar Association. On election day, after 
participating in relevant training, I provided legal support to poll watchers across Illinois. 
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FINANCIAL STATEMENT 


NET WORTH 


Provide a complete, current financial net worth statement 
which itemizes in detail all assets (including bank accounts, 
real estate, securities, trusts, investments, and other 
financial holdings) all liabilities (including debts, mortgages, 
loans, and other financial obligations) of yourself, your 
spouse, and other immediate members of your household. 
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Net Worth Schedules 


U.S. Government Securities 


Series EE and I Bonds 

$7,450 

Listed Securities 


Evergreen 

$21,398 

401(k) (James Cook) 

$40,034 

401(k), TSP (Elisebeth Cook) 

$134,704 

Roth IRA 

$2,418 

Wells Fargo Investment Account 

$160,744 

Commerce Bank 

$40,017 

Total Listed Securities 

$399,324 
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LETTER; Justice and Sex Trafficking - New York Times 


Page 1 of 1 


JHjc Nrtu |jork Games 

nytlmes.com 


July 22, 2008 

LETTER; Justice and Sex Trafficking 

To the Editor: 

Re "The Justice Department, Blind to Slavery" (Op-Ed, July 1 1): 

We take issue with John R. Miller’s characterization of the Department of Justice's work in the fight against sex trafficking and the 
department's commitment to rescuing victims of this horrendous crime. 

The department has convicted hundreds of sex traffickers for prostituting children and forcing women into prostitution. We have rescued 
hundreds upon hundreds of victims. And wc strongly support Congressional reauthorization of the Trafficking Victims Protection Act, 
which made these successes possible. 

But we oppose provisions in the bill passed by the House of Representatives that would divert our focus away from the woTSt of the worst 
cases by making all prostitution a federal crime. 

Dozens of law enforcement agencies, women's and immigrants’ groups, crime victims' rights organizations and policy experts have written 
Congress sharing the department's concern. 

Elisebeth C. Cook 

Assistant Attorney General 

Department of Justice 

Washington, July 1 1, 2008 
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! Search ) Correctly | XHlj | tielfi I Cfln&CtVg 


Wort; tor US | Back to Top 


http://query.nytimes.com/gst/fiillpage.html?res = =9F00E5DE1630F93 1 A1 5754C0A96E9C8... 6/14/20 1 0 




154 


Two Takes: A Media Shield Would Imperil Our National Security - US News and World ... Page 1 of3 



Monday, June 14, 2010 


Two Takes: A Media Shield Would Imperil Our National 
Security 

Protecting people who leak vital information illegally would hurt our 
national safety 

By Elisebeth C. Cook 
Posted August n, 2008 

A media shield's appeal is understandable. A free press that informs the public and holds 
government accountable is a bedrock principle of our society and one that we are 
committed to defend. But creating a new privilege for journalists to withhold the identity of 
confidential sources, as Congress is considering, would do more harm than good. 


In the real world, such a privilege would adversely affect our ability to keep the country 
safe from terrorists and other criminals. This impact has led the heads of all federal 
government agencies in the intelligence community to oppose the proposed legislation. 
While the media shield bill includes "exceptions" for national security and serious crimes, 
they are inadequate. First, they are largely prospective and would not apply after a crime 
has been committed. Second, we would still have to produce classified and sensitive 
information in order to compel reporters to disclose their sources. Third, even if we meet 
the bill's exacting standard, judges could still prevent us from obtaining critical source 
information. This would undermine, if not eviscerate, the government's ability to obtain 
information that could be necessary to protect national security, investigate acts of 
terrorism, or identify leakers of classified information. 

These defects are compounded by the fact that a shield would apply to a virtually limitless 
class of people. Indeed, the bill's definition of journalism is so broad that essentially 
anyone who regularly disseminates information of public interest would qualify— as would 
his or her supervisor, employer, parent company, subsidiary, or affiliate. 

Highly classified. Two real-world examples, cited by supporters of the legislation, 
underscore the government's concerns about this legislation. The existence of a highly 
classified program that allowed us to monitor the finances of terrorist organizations and 
their backers was leaked to reporters who then ran a story detailing its operations. This 


http://www.usnews.eom/opinion/articles/2008/08/l 1/two-takes-a-media-shield-would-imp... 6 / 14/2010 
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disclosure compromised one of our most valuable programs and made harder our efforts to 
track terrorist financing. There is no credible allegation that the program violated U.S. law, 
and the newspaper's own ombudsman later concluded that the article should not have been 
published. 

In another case, the government developed a plan to go to court, freeze the assets, and 
search the premises of two nonprofit organizations suspected of supporting terrorists. 
Information about the plan was leaked to two reporters, who called the groups seeking 
comment on the impending searches and asset freezes— alerting them to the government's 
actions and potentially threatening the safety of the agents executing the search warrants, 
to say nothing of the harm done to the investigation. The reporters refused to identify their 
sources and challenged efforts by the government to obtain phone company records 
indicating who might have leaked the information. 

Such cases, in which confidential sources broke the law by leaking classified or other 
sensitive information, with serious consequences for national security and law 
enforcement, are telling. Media advocates evidently believe that such leaks ought to and 
will be protected by a shield law. One of the goals of the legislation, we are told, is to ensure 
that sources will feel free to talk to reporters— another way of saying that it is designed to 
ensure that we will have more such leaks. The sources in these cases broke the law in order 
to reveal information that showed not that the government was acting improperly but that 
it was doing its job appropriately and effectively. Of course, the fact that these and other 
leaks made their way into the news media in the absence of a shield law makes them odd 
examples to cite as evidence for its necessity. 

This is a complex issue involving some of our most cherished values and our most 
important responsibilities as a government. The balance between such interests is not 
always clear and can lead people of good faith to disagree. But the proposed bill overly 
restricts the government's ability to obtain information critical to protecting national 
security and enforcing laws. 

Join the debate— tell us what you think about a shield law to protect confidential sources. 
Post your thoughts here. 

Tags: journalism | media | law | national security 
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1064 

souri. All four enjoy the strong support of their home State Sen- 
ators. We will also consider the nominee for Assistant Attorney 
General for the Office of Legal Policy in the Department of Justice. 

We will proceed in the following manner. After opening state- 
ments from any Committee members, we would like for the Sen- 
ators present to introduce their nominees. Then we will invite the 
nominees themselves to take the oath, as well as present any open- 
ing remarks or introduce their family and their friends. Then we 
will take the time for questions. 

Senator Specter is here, and we ask him for his comments. 

STATEMENT OF HON. AHLEN SPECTER, A U.S. SENATOR FROM 
THE STATE OF PENNSYLVANIA 
Senator Specter. Well, thank you very much, Mr. Chairman. I 
am delighted to see our colleagues. Senator Warner and Senator 
Bond, here today for purposes of making introductions. Senator 
Webb has just joined us. We welcome the nominees and their fami- 
lies and we will do our best to process these nominations through 
the Committee for up-or-down votes. 

Earlier today in this room we had an extended discussion on the 
confirmation process. I think it is only fair to let all the nominees 
and others interested in what is going on, candidly, about the dif- 
ficulties of the confirmation process. We have had a practice of 
slow-downs during the last 2 years of a presidency. It happened in 
the last 2 years of President Reagan, the last 2 years of President 
Bush the first, and happened in the tenure of President Clinton, 
where Republicans were in control for 6 years. 

In 2005, we had very extended filibusters and challenge of chang- 
ing the rules on filibustering with the so-called Constitution, or nu- 
clear, option. It is my hope we’ll be able to process these nominees. 
We're obviously concerned about the qualifications. As the Chair- 
man, Senator Kohl, has commented, lifetime appointments are 
very, very important. But I do believe we need to proceed with the 
hearings and evaluation and vote up or down on these nominees. 
I will do my best to move the process forward. 

So, on with the show, Mr. Chairman. 

Senator Kohl. Thank you very much, Senator. 

Senator Specter. Senator Warner is next to you. 

Senator Kohl, If you would like to make your introduction, Sen- 
ator Warner. 

PRESENTATION OF MARK DAVIS, NOMINEE TO BE U.S. DIS- 
TRICT JUDGE FOR THE EASTERN DISTRICT OF VIRGINIA 
AND DAVID J. NOVAK NOMINEE TO BE U.S. DISTRICT JUDGE 
FOR THE EASTERN DISTRICT OF VIRGINIA BY HON. JOHN 
WARNER, A U.S. SENATOR FROM THE STATE OF VIRGINIA 
Senator WARNER. Thank you, Mr. Chairman, and my lifetime 
friend, Senator Specter. Senator Specter and I have been here, 
we’re going into our 30th year in tliis institution. I value the 
friendships that I've had with you, sir, and Senator Specter, and 
the chairman of this Committee, Chairman Leahy, and many oth- 
ers. I’ve appeared before this Committee, I’m not sure how many 
times, Mr. Chairman, but I know that I have either introduced or 
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sat here on behalf of every member of the Federal judiciary in the 
Commonwealth of Virginia, 

I just think it’s one of the most important functions of a United 
States Senator to work with the President, to work with his col- 
leagues in the Senate, in the advice and consent process. 1 com- 
mend you, Mr. Chairman, for the dedicated work that you had. 

Today, our two nominees are from Virginia. It’s an unusual situ- 
ation. I’m privileged to introduce Chief Judge Spencer, the Federal 
District Court of the Eastern District of Virginia, who has come on 
behalf of the candidates today. I’d ask if Judge Spencer might rise 
to be recognized. Thank you, Your Honor. 

We also have Judge Morrison of the State Court of Virginia who 
has come on behalf of— Judge Morrison, we thank you. 

Now, Mr. Chairman, I would like unanimous consent to place 
into the record my statement. I see my colleague is here. I can be 
very brief, because the records speak for themselves and need not 
have this old, crackly voice here, which is not working too well 
today, to cover it. 

The first nominee I'd like to address is Judge Davis. He’s Chief 
Judge on a division of our State Court. This young man started in 
my offieo as an intern, Mr. Chairman, and then came back and 
worked on the staff in my office. His whole judicial career, up 
through his position as Chief Judge, is carefully outlined in this 
statement. Without any hesitation, I unequivocally back this nomi- 
nation and am very, very proud to see one of my staff members 
come before the U.S. Senate to be recognized under the advice and 
consent constitutional procedures for elevation to the judiciary. I 
thank you. 

Next, is a gentleman, Mr. Novak, whom I have come to know in 
the process with my good friend, Senator Webb and I. We work to- 
gether as a team and we interview extensively many, many indi- 
viduals carefully before we first submit the names to the President, 
and then before we come here. I wish to thank Senator Webb. I've 
worked in a similar capacity with all of my partners here in the 
Senate and the State ot Virginia, be they Republican or Democrat, 
to see that we put forward for the judiciary only those we deem 
qualified. 

Now, this young man, having been a Federal prosecutor myself 
many, many years ago, I would call him the prosecutor’s pros- 
ecutor, He has done so much in hia lifetime in the prosecutorial 
work to see that people are fairly prosecuted and to carry out the 
law of the land, which allegedly nas been broken in the various 
prosecutions. Again, his entire biography and all the important po- 
sitions that he’s held are captured in detail in my statement. Like- 
wise, I put my unequivocal support behind this fine gentleman. 

I wish to also bring to the Chairman’s attention and that of the 
distinguished Ranking Member that I have spoken to either the 
Senators themselves or their senior staff on behalf of this Com- 
mittee. There is a matter with Mr. Novak. It’s being reviewed with- 
in the Department of Justice. There’s knowledge in here with your 
staff, and I’m confident that this matter will be completely resolved 
prior to the action of this Committee. 

And last, Mr. Chairman, I introduce Ms. Elisebeth Cook. Now, 
each of these distinguished candidates has their family here. Per- 
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haps, I think your protocol is, when they come they introduce their 
own families. She’s joined by members of her family today. This 
fine nominee is nominated to serve as the Assistant Attorney Gen- 
eral responsible for leading the Office of Legal Policy, or the OLP, 
as we know it. That serves as the principal office for the planning, 
development, and coordination of high-priority policy initiatives 
from the Department of Justice, and works closely with the Presi- 
dent on the selection process for the Federal judiciary. 

Again, Phi Beta Kappa. I need not go farther. It’s all in here, an 
extraordinary career for this magnificent female professional. 

I thank you, distinguished Chairman and the distinguished 
Ranking Member, and ask again that my full statement be placed 
in the record. 

Senator Kohl. Thank you, Senator Warner. It shall be done, 
without objection. 

[The prepared statement of Senator Warner appears as a submis- 
sion for the record.] 

Senator Kohl. Senator Webb, would you like to speak? 

PRESENTATION OF MARK S. DAVIS, NOMINEE TO BE U.S. DIS- 
TRICT JUDGE FOR THE EASTERN DISTRICT OF VIRGINIA 

AND DAVID J. NOVAK, NOMINEE TO BE U.S. DISTRICT JUDGE 

FOR THE EASTERN DISTRICT OF VIRGINIA BY HON. JIM 

WEBB, A U.S. SENATOR FROM THE STATE OF VIRGINIA 

Senator Webb. Thank you, Mr. Chairman and Ranking Member 
Specter. I would like to begin by associating myself with all the re- 
marks of our senior Senator from Virginia. Actually, as he was giv- 
ing his remarks, I was sitting here remembering that, 24 years ago 
this very month, Senator Warner sat next to me during my con- 
firmation hearing to be Assistant Secretary of Defense, and intro- 
duced me. So when we’re talking about trying to move things for- 
ward in a bipartisan manner here in the Senate, that is one exam- 
ple among many of how we have been able to work over many 
years together. 

I would like to add my own strong support for the nominations 
of Judge Mark Davis and Mr. David Novak, and also I'm pleased 
to join Senator Warner in introducing Elisebeth Cook Collins, who 
is a Virginian who ha3 been nominated as Assistant Attorney Gen- 
eral for Legal Policy at the Department of Justice. We all know the 
role that the Constitution assigns the Senate in the advice and con- 
sent process with respect to our judgeships. These are lifetime ap- 
pointments. 

Virginians expect our Senators to take very seriously our con- 
stitutional duties and to look beyond party affiliations to impartial, 
balanced, fair-minded criteria in examining those people who we 
are going to trust in those fiduciary responsibilities. 

Senator Warner and I, early on, undertook a careful and delib- 
erative joint process in order to find the most qualified judicial 
nominees, This process involved a thorough records review, rig- 
orous interviews jointly held, asking for the opinions of the bar as- 
sociations, many different bar associations in Virginia, and through 
that process we jointly concurred in the high qualifications of 
Judge Davis, and also Mr. Novak. 
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So, without going into any duplicative detail in terms of quali- 
fications, I would ask that my full statement be inserted into the 
record of this hearing, and I would like to associate myself in full 
measure with what Senator Warner has already said. 

Senator Kohl. Thank you, Senator Webb. Without objection, it 
will be done. 

Senator WEBB, Thank you, Mr. Chairman. 

[The prepared statement of Senator Webb appears as a submis- 
sion for the record.] 

Senator Kohl. We have two Senators from Missouri with us at 
this point. Senior Senator Chris Bond? 

PRESENTATION OF DAVID GREGORY KAYS, NOMINEE TO BE 
U,S. DISTRICT JUDGE FOR THE WESTERN DISTRICT OF MIS- 
SOURI AND STEPHEN N. LIMBAUGH, JR., NOMINEE TO BE 
U.S. DISTRICT JUDGE FOR THE EASTERN DISTRICT OF MIS- 
SOURI BY HON. CHRISTOPHER S. BOND, A U.S. SENATOR 
FROM THE STATE OF MISSOURI 

Senator Bond. Thank you very much, Mr. Chairman, Senator 
Specter. 

I, too, would associate myself with the general comments made 
by the distinguished senior Senator from Virginia. He always says 
it well, and he did again today. I thank the members of the Com- 
mittee for holding this hearing to consider the nominations for the 
Eastern and Western Federal District Court benches in Missouri, 
the Honorable Stephen Lirabaugh and the Honorable Greg Kays, or 
as he’s known in the formal papers, as David Gregopr Kays, so 
there is no confusion about referring to him by his middle name. 

Your holding these hearings today, reporting these nominees fa- 
vorably, and ensuring the full Senate approve their nomination will 
help show that the Federal judicial nominating process can work 
to provide Federal judges our courts so desperately need. 

I’m so pleased and proud to be able to be here today, along with 
my colleague, Senator McCaskill, to introduce such outstanding 
nominees to the Federal bench. Both Judge Kays and Judge 
Limbaugh share bipartisan support, both have fine judicial minds, 
and are public servants. They both represent the values and char- 
acter of my Missouri constituents, 

Judge Kays hails from Lebanon, Missouri, a mid-sized city in 
Southwest Missouri. Folks from Southwest Missouri are hard- 
working, God-fearing, family loving. Of course, I like to think of all 
Missourians that way, but they’re particularly proud to do so. But 
you will see today, as I see, that Judge Kays’ sharp legal mind and 
record of experience as a State Circuit Court judge — that’s a trial 
judge — are matched equally by a midwestemer's modesty, earnest- 
ness, and commitment to duty and Bervice. 

Now, Kansas City is in the Western District of Missouri and pro- 
duces many big-city lawyers and judges, some of whom I was also 
proud to recommend, but I am especially happy that this occasion 
will allow the nomination and hopeful confirmation of a judge from 
Laclede County. 

Judge Limbaugh also hails from a mid-sized city^ Cape 
Girardeau, on the Mississippi River in southeastern Missouri. 
Judge Limbaugh and his entire family, which includes more than 
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souri, a fairly small community in southwest Missouri that I feel 
very close to. 

As to Judge Limbaugh, I consider him a friend. I think that I 
would quote briefly from a letter that was sent to me by Judge 
Wolfe of the Missouri Supreme Court: “Judge Limbaugh has served 
with distinction on the Missouri Supreme Court for many years, 
and two judges that are on the court that came to the court 
through Democratic Governors have expressed publicly what a fine 
judge he is.” This letter is particularly meaningful because not only 
was he appointed by Governor Camehan, but he had served in 
Governor Carnehan’s administration. He wrote this letter, referring 
to Judge Limbaugh, “He is a magnificent judge. He is civil, he is 
polite, he is extremely conscientious and hardworking. Most of all, 
ne truly cares about the law. He is the kind of judge with whom 
you can disagree and the matter is never disagreeable.” 

There have been many kind words said about Judge Stephen 
Limbaugh in terms of his work, his collegiality, but once again, he 
is a former trial judge. He came to the Supreme Court, the highest 
appellate court in our State, from a courtroom. I think it’s wonder- 
ful that he wants to return to a courtroom, because I think the es- 
sence of a trial judge is one who understands that the battle before 
him is one that it is an honor to be in a position to make decisions 
as to the law and to try to make sure that law is applied fairly, 
regardless of who comes to the courtroom. 

So I think these are two outstanding nominees and I’m proud of 
the bipartisan manner in which my colleague, the senior Senator 
from Missouri — 

Senator Bond. Thank you. 

Senator McCaskill.— has worked with me on these nominations. 
I recommend them to the Committee, I recommend them to the 
Senate, and I appreciate your time today. 

Thank you very much. 

Senator Kohl. Well, we thank both the senior and the junior 
Senator from Missouri. We appreciate your being here. 

At this point we’d like to call all five nominees to come forward 
and to remain standing. If you’ll raise your right hand, I’ll admin- 
ister the oath. 

[Whereupon, the nominees were duly sworn.] 

Senator KOHL. You may be seated. 

Starting with Ms. Cook, we will ask each nominee to introduce 
themselves, make any brief comments you’d like to make, and in- 
troduce members of your family as you may see fit. 

Ms. Cook. 

STATEMENT OF ELISEBETH C. COOK, NOMINATED TO BE AS- 
SISTANT ATTORNEY GENERAL FOR THE OFFICE OF LEGAL 

POLICY, DEPARTMENT OF JUSTICE 

Ms. COOK. Thank you, sir. First, I wanted to take you for taking 
the time to chair this hearing today, and Senator Specter, for being 
here today. I also wanted to thank the Chairman for scheduling 
this hearing. I wanted to thank the President for this nomination 
and the Attorney General for the faith that he has placed in me. 

I also wanted to take the opportunity to introduce my family 
members who are here. My parents, Tom and Martha Collins, ana 
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my husband, Jim Cook, Jim’s parents, Ron and Maryann, were 
hoping to come today, but Maryann’s mother is not well so they 
were unable to make it. 

Senator SPECTER. Would you ask your relatives to stand so we 
can greet them? 

Ms. Cook. Please stand. 

Senator Specter. Nice to have you all here. 

Ms. COOK. And I also wanted to thank my friends and colleagues 
who have taken time out of their busy schedules to be here today. 
Senator Kohl, Thank you, Ms. Cook. 

Mr. Davis. 

[The biographical information follows.] 
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an Assistant DA. in a very good District Attorney’s Office. Not as 
good as when I was District Attorney, but very good. 

[Laughter.] 

The vote has started. I’m going to excuse myself, Mr. Chairman. 

Senator Kohl. Thank you. 

Senator SPECTER. I expect to have a replacement Republican 
Senator arriving shortly. 

Senator Kohl. Thank you, Senator Specter. 

There is a vote, as he said, so we’ll recess for perhaps 10 min- 
utes. I’ll get back here as soon as 1 can and then we’ll proceed with 
questions, 

[Whereupon, at 2:49 p.m. the hearing was recessed.] 

AFTER RECESS [3:07 p.m.] 

Senator Kohl. The hearing will resume. We will commence ques- 
tioning for Ms. Cook. 

Ms. Cook, one of your primary responsibilities at the Office of 
Legal Policy is the selection of judicial nominees. With time is very 
short before the next election, what has your office done to encour- 
age the White House to identify consensus nominees like the ones 
wno are before us today who can be confirmed? Do you believe that 
it is important to consult and get the approval of home State Sen- 
ators before nominations are made? 

Ms. COOK. Thank you for that question. The Office of Legal Pol- 
icy within the Department of Justice does play a supporting role 
in the selection process for judicial nominees. Ultimately the deri- 
sion of whether or not to nominate an individual is the President’s 
decision, but the Department, and my office in particular, does play 
a supporting role in that process. 

You had asked specifically about consultation. The consultation 
process is one out of the White House council’s office. It is not one 
of the areas where the Department of Justice would play a role. 

Senator Kohl, Ms. Cook, during the tenure of Attorney General 
Gonzales there was a perception that politics played a significant 
role in the decisions made at the Department. Was there a similar 
problem at OLP? What will you do to ensure that this does not be- 
come a problem, should you be confirmed? 

Ms. COOK. Let me explain a little bit about how the Office of 
Legal Policy is currently staffed. I am the Acting Assistant Attor- 
ney General right now, there are three Deputy Attorney Generals, 
and a Chief of Staff on the senior staff. They are all career attor- 
neys. They have all been at the Department longer than I have. 
One of my goals, if confirmed, would be to make the Office of Legal 
Policy a place where they will want to stay long after I am gone. 
If confirmed, in any of my decisions, I would hope to have their 
input and their experience in that decision-making process. 

Senator Kohl. Thank you. 

Ms, Cook, while OLP is known primarily for its role in filling ju- 
dicial vacancies, it also plays a role at the Justice Department in 
conducting policy reviews of legislation implementing Department 
initiatives, among other things. Can you tell us what your prior- 
ities will be in that area for the rest of this administration? 

Ms. COOK. If confirmed, my priorities would be to institutionalize 
the gains that we have made in areas such as combatting violent 
crime, combatting child exploitation, combatting identity theft, and 


VarOate Nov 24 2008 


12:21 Apf 06,2009 Jkt 047450 PO OQOOO F[m 01258 Pint 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



164 


1249 

combatting human trafficking. These are areas where ray office has 
been very involved in the past in the development of initiatives, in 
assessing legislation, and I would hope to continue to prioritize 
those, if confirmed. 

Senator Kohl, What will be your biggest challenge, do you imag- 
ine, over the next several months? 

Ms. COOK. I think the biggest challenge that we will face is the 
fact that the administration is ending. But from my perspective, 
now is the time to institutionalize the gains that we have made in 
numerous areas and to make sure that the Department continues 
to be a place where great professionals want to work. 

Senator Kohl, Where do you think you may have some problems 
that you will have to deal with, that you might warn us? 

Ms. COOK. Fm not aware of any specific areas, but 1 can tell you 
that, should areas arise where we feel we could use, for example, 
additional authorities, we would welcome the opportunity to work 
with this committee. 

Senator Kohl. Thank you, Ms, Cook. 

Ms. Cook. Thank you. 

Senator KOHL. Judge Davis and others, during Chief Justice Rob- 
erts’ nomination hearing, much was made of his suggestion that his 
job as a judge was little more than that of an umpire calling balls 
and strikes. Fra sure you recollect that. Some of us, in response, 
suggested that this analogy might be a little too simple, because all 
umpires, after all, have different zones with respect to balls and 
strikes. That is because they bring their own unique life experi- 
ences to the bench, No two people are exactly similar. 

So would you comment on the Chief Justice's comparison to the 
role of a judge being like that of an umpire? 

Mr. Davis. Well, Senator — 

Senator KOHL. Would you agree with him or do you think the 
Chief Justice was wrong? 

[Laughter.] 

I dare you to answer that question, yes or no. 

[Laughter.] 

Mr. DAVIS. Senator, it is a metaphor, I guess, that he chose to 
use. I would say that I see the role of a judge as to uphold the rule 
of law. That’s what I've tried to do in the past 5 years while Fve 
served, and to look to the Constitution, to look to the statutes that 
are passed by this body, and to try to do the best job possible to 
make sure that everybody in the court is heard, they’re heard in 
a fair manner, and that the process plays out in an open and fair 
manner. 

I think that’s the way that I see the role of the judge, to make 
sure that in the courtroom that happens, that everyone in the ad- 
versarial process has the opportunity to be heard and to make sure 
that the rule of law is what governs the outcome. 

Senator KOHL. All right. 

Judge Kays. 

Mr. Kays. Thank you. Senator. I agree with much of what Judge 
Davis has stated. You know, one of the challenges that I think peo- 
ple on the bench — judges have is to ensure that when people leave 
the courtroom they have a sense that they were treated fairly and 
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Mr. Chairman, Vice Chairman Bond, and Members of the Committee, thank you 
for the opportunity to appear before you today to discuss the Attorney General’s 
Guidelines for Domestic FBI Operations. We believe that these guidelines will help the 
FBI continue its transformation from the pre-eminent law enforcement agency in the 
United States to a domestic intelligence agency that has a national security mission and 
law enforcement mission. 

The new guidelines provide more uniform, clear, and straightforward rules for the 
FBI’s operations. They are the culmination of prior efforts to revise the FBI’s operating 
rules in the wake of the September 1 1 terrorist attacks. They are consistent with and help 
implement the recommendations of several distinguished panels for the FBI to coordinate 
national security and criminal investigation activities and to improve its intelligence 
collection and analytical capabilities. 

These guidelines will protect privacy rights and civil liberties, will provide for 
meaningful oversight and compliance, and will be largely unclassified. Consequently, 
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the public will have ready access in a single document to the basic body of operating 
rules for FBI activities within the United States. The guidelines will take the place of 
five existing sets of guidelines that separately address, among other matters, criminal 
investigations, national security investigations, and foreign inteiligence collection. They 
are set to take effect on October 1, 2008. 

We have greatly appreciated the interest of this Committee and others in these 
guidelines. Over the past six weeks, we have made a draft of the guidelines available for 
review to the Members and staff of this Committee, the House Permanent Select 
Committee on Intelligence, the Senate Judiciary Committee, and the House Judiciary 
Committee. We have provided briefings (and made the draft guidelines available for 
review) to a wide range of interested individuals and groups, including Congressional 
staff, public interest groups ranging from the American Civil Liberties Union (ACLU) to 
the Arab-American Anti-Discrimination Council (ADC) to the Electronic Privacy 
Information Center (EPIC), and a broad set of press organizations. The dialogue between 
the Department and these individuals and groups has been, in our view, both 
unprecedented and very constructive. We have appreciated the opportunity to explain 
why we undertook this consolidation, and we are amending the draft guidelines to reflect 
feedback that we have received. 

I. Purpose of the Consolidation Effort 

Approximately 1 8 months ago, the FBI requested that the Attorney General 
consider combining three basic sets of guidelines— the General Crimes Guidelines, which 
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were promulgated in 2002, the National Security Investigative Guidelines (NSIG), which 
were promulgated in 2003, and a set of guidelines that are called the Supplemental 
Foreign Intelligence Guidelines, which were promulgated in 2006. 

This request was made for three primary reasons. First, the FBI believed that 
certain restrictions in the national security guidelines were actively interfering with its 
ability to do what we believe Congress, the 9/1 1 Commission, WMD Commission, and 
the President and the American people want the FBI to do, which is to become an 
intelligence-driven agency capable of anticipating and preventing terrorist and other 
criminal acts as well as investigating them after they are committed. The clear message 
to the FBI has been that it should not simply wait for things to fall on its doorstep; rather, 
it should proactively look for threats within the country, whether they are criminal 
threats, counterintelligence threats, or terrorism threats. 

Second, the FBI believed that some of the distinctions between what an agent 
could do if investigating a federal crime and what an agent could do if investigating a 
threat to national security were illogical and inconsistent with sound public policy. 
Specifically, the FBI argued that there was not a good public policy rationale for (a) the 
differences that existed, and (b) the guidelines that governed national security matters to 
be more restrictive than those that governed criminal matters. 

Third, the FBI concluded that having inconsistent sets of guidelines was 
problematic from a compliance standpoint. The FBI made its request for consolidation 
after the Inspector General had issued his report on the use of National Security Letters. 
That report helped crystallize for the FBI that it needed stronger and better internal 
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controls, particularly to deal with activities on the national security side, as well as a 
robust compliance program. The FBI argued that, from a compliance standpoint, having 
agents subject to different rules and different standards depending on what label they 
gave a matter being investigated was very problematic. The FBI asserted that it would 
prefer one set of rules because compliance with a single set of rules could become, 
through training and experience, almost automatic. 

The Department agreed with the merits of undertaking this consolidation project, 
and the result is the draft guidelines we are discussing today. These guidelines retain the 
same basic structure of predicated investigations on the one hand, and pre-investigative 
activity on the other — currently called threat assessments on the national security side 
and prompt and limited checking of leads on the criminal side. The standard for opening 
a preliminary investigation has not changed and will not change. 

The most significant change reflected in the guidelines is the range of techniques 
that will now be available at the assessment level, regardless of whether the activity has 
as its purpose checking on potential criminal activity, examining a potential threat to 
national security, or collecting foreign intelligence in response to a requirement. 
Specifically, agents working under the general crimes guidelines have traditionally been 
permitted to recruit and task sources, engage in interviews of members of the public 
without a requirement to identify themselves as FBI agents and disclose the precise 
purpose of the interview, and engage in physical surveillance not requiring a court order. 
Agents working under the national security guidelines did not have those techniques at 
their disposal. We have eliminated this differential treatment in the consolidated 
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guidelines. As discussed in more detail beiow, the consolidated guidelines also reflect a 
more comprehensive approach to oversight. 

II. Uniform Standards 

The guidelines provide uniform standards, to the extent possible, for all FBI 
investigative and intelligence gathering activities. They are designed to provide a single, 
consistent structure that applies regardless of whether the FBI is seeking information 
concerning federal crimes, threats to national security, foreign intelligence matters, or 
some combination thereof. The guidelines are the latest step in moving beyond a reactive 
model (where agents must wait to receive leads before acting) to a model that emphasizes 
the early detection, intervention, and prevention of terrorist attacks, intelligence threats, 
and criminal activities. The consolidated guidelines also reflect the FBI’s status as a full- 
fledged intelligence agency and member of the U.S. Intelligence Community. To that 
end, they address the FBI’s intelligence collection and analysis functions more 
comprehensively. They also address the ways in which the FBI assists other agencies 
with responsibilities for national security and intelligence matters. 

The issuance of these guidelines represents the culmination of the historical 
evolution of the FBI and the policies governing its domestic operations that has taken 
place since the September 11, 2001, terrorist attacks. In order to implement the decisions 
and directives of the President and the Attorney General, to respond to inquiries and 
enactments of Congress, and to incorporate the recommendations of national 
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commissions, the FBI’s functions needed to be expanded and better integrated to meet 

contemporary realities. For example, as the WMD Commission stated: 

[Continuing coordination ... is necessary to optimize the 
FBI’s performance in both national security and criminal 
investigations .... [The] new reality requires first that the 
FBI and other agencies do a better job of gathering 
intelligence inside the United States, and second that we 
eliminate the remnants of the old “wall” between foreign 
intelligence and domestic law enforcement. Both tasks 
must be accomplished without sacrificing our domestic 
liberties and the rule of law, and both depend on building a 
very different FBI from the one we had on September 10, 

2001. (Report of the Commission on the Intelligence 
Capabilities of the United States Regarding Weapons of 
Mass Destruction 4 66, 452 (2005).) 

To satisfy these objectives, the FBI has reorganized and reoriented its programs 
and missions, and the guidelines for FBI operations have been extensively revised over 
the past several years. For example, the Attorney General issued revised versions of the 
principal guidelines governing the FBI’s criminal investigation, national securily 
investigation, and foreign intelligence collection activities successively in 2002, 2003, 
and 2006. 

Despite these revisions, the principal directives of the Attorney General governing 
the FBI’s conduct of criminal investigations, national security investigations, and foreign 
intelligence collection have persisted as separate documents that impose different 
standards and procedures for comparable activities. Significant differences exist among 
the rules these separate documents set for core FBI functions. For example, even though 
activities that violate federal criminal laws and activities that constitute threats to the 
national security oftentimes overlap considerably, FBI national security investigations 
have been governed by one set of rules and standards, while a different set of rules and 
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standards has applied to the FBI’s criminal investigations generally. These differences 
have created unfortunate situations where the same kind of activity may be permissible 
for a criminal investigation but may be prohibited for a national security investigation. 

As an example of how the prior guidelines treated comparable activities 
differently based on how those activities were categorized, consider the question of what 
the FBI can do in public places. Under the multiple guidelines regime, the rules were 
different if the FBI received a tip that a building was connected to organized crime as 
opposed to a tip that the building was connected to a national security matter, such as 
international terrorist activity. The rules for how long the FBI could sit outside the 
building, or whether the FBI could follow someone exiting the building down the street, 
were different; specifically, more restrictive on the national security side and difficult to 
apply. It makes no sense that the FBI should be more constrained in investigating the 
gravest threats to the nation than it is in criminal investigations generally. 

Similarly, under the prior guidelines, human sources — that is, “informants” or 
“assets” — could be tasked proactively to ascertain information about possible criminal 
activities. Those same sources, however, could not be proactively tasked to secure 
information about threats to national security, such as international terrorism, unless the 
FBI already had enough information to predicate a preliminary or full investigation. 

The consolidated guidelines we are discussing today carry forward and complete 
this process of revising and improving the rules that apply to the FBI’s operations within 
the United States. The new guidelines integrate and harmonize these standards. As a 
result, they provide the FBI and other affected Justice Department components with 
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clearer, more consistent, and more accessible guidance for their activities by eliminating 
arbitrary differences in applicable standards and procedures dependent on the labeling of 
similar activities (“national security” versus “criminal law enforcement”). In addition, 
because these guidelines are almost entirely unclassified, they will make available to the 
public the basic body of rules for the FBI’s domestic operations in a single public 
document. 

III. Coordination and Information Sharing 

In addition to the need to issue more consistent standards, the FBI’s critical 
involvement in the national security area presents special needs for coordination and 
information sharing with other DOJ components and Federal agencies with national 
security responsibilities. Those components and agencies include the Department’s 
National Security Division, other U.S. Intelligence Community agencies, the Department 
of Homeland Security, and relevant White House agencies and entities, In response to 
this need, the notification, consultation, and information-sharing provisions that were first 
adopted in the 2003 NSIG are perpetuated in the new guidelines. 
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IV. Intelligence Collection and Analysis 

Additionally, the new guidelines carry out a significant area of reform by 
providing adequate standards, procedures, and authorities to reflect the FBI’s character as 
a full-fledged domestic intelligence agency — with respect to both intelligence collection 
and intelligence analysis — and as a key participant in the U.S. Intelligence Community. 

In relation to the collection of intelligence, legislative and administrative reforms 

expanded the FBI’s foreign intelligence collection activities after the September 11, 

2001, terrorist attacks. These expansions have reflected the FBI’s role as the primary 

collector of intelligence within the United States — whether it is foreign intelligence or 

intelligence regarding criminal activities. Those reforms also reflect the recognized 

imperative that the United States’ foreign intelligence collection activities inside the 

United States must be flexible, proactive, and efficient in order to protect the homeland 

and adequately inform the United States’ crucial decisions in its dealings with the rest of 

the world. As the WMD Commission stated in its report: 

The collection of information is the foundation of 
everything that the Intelligence Community does. While 
successful collection cannot ensure a good analytical 
product, the failure to collect information . . . turns analysis 
into guesswork. And as our review demonstrates, the 
Intelligence Community’s human and technical intelligence 
collection agencies have collected far too little information 
on many of the issues we care about most. (Report of the 
Commission on the Intelligence Capabilities of the United 
States Regarding Weapons of Mass Destruction 351 
(2005).) 

The new guidelines accordingly provide standards and procedures for the FBI’s 
foreign intelligence collection activities that are designed to meet current needs and 
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realities and to optimize the FBI’s ability to discharge its foreign intelligence collection 
functions. 

In addition, enhancing the FBI’s intelligence analysis capabilities and functions 
has consistently been recognized as a key priority in the legislative and administrative 
reform efforts following the September 1 1, 2001, terrorist attacks. Both the Joint Inquiry 
into Intelligence Community Activities and the 9/1 1 Commission Report have 
encouraged the FBI to improve its analytical functions so that it may better “connect the 
dots.” 


[Counterterrorism] strategy should . . . encompass specific 
efforts to . , . enhance the depth and quality of domestic 
intelligence collection and analysis .... [T]he FBI should 
strengthen and improve its domestic [intelligence] 
capability as fully and expeditiously as possible by 
immediately instituting measures to . . . significantly 
improve strategic analytical capabilities .... (Joint Inquiry 
into Intelligence Community Activities Before and After 
the Terrorist Attacks of September 11, 2001, S. Rep. No. 

351 & H.R. Rep. No. 792, 107th Cong., 2d Sess. 4-7 (2002) 

(errata print).) 

A “smart” government would integrate all sources of 
information to see the enemy as a whole. Integrated all- 
source analysis should also inform and shape strategies to 
collect more intelligence .... The importance of 
integrated, all-source analysis cannot be overstated. 

Without it, it is not possible to “connect the dots.” (Final 
Report of the National Commission on Terrorist Attacks 
Upon the United States 401, 408 (2004).) 

The new guidelines accordingly incorporate more comprehensive and clear 
authorizations for the FBI to engage in intelligence analysis and planning, drawing on all 
lawful sources of information. The guidelines will allow the FBI to do a better job of 
being an intelligence-driven agency. 
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To be an intelligence-driven agency, the FBI needs to be asking questions. What 
is the threat within our environment? To give an example, without the new quidelines, if 
the question were asked of a Special Agent in Charge (SAC) of an FBI field office, “Do 
you have a problem of theft of high technology or theft of classified information within 
your domain?” the answer would be phrased in terms of how many cases were open. But 
the number of cases open is a reflection only of what has already been brought to the 
FBI’s attention; it is not an accurate measure of the true scope of a given risk. 

The new guidelines will allow the FBI fundamentally to change who it 
approaches in answering the types of questions that we believe this Committee and the 
American people would like it to be answering. If a field office is seeking to assess 
whether it has a substantial threat within its area of responsibility of theft of classified or 
sensitive technology, it might begin the analytic work necessary to reach a conclusion by 
considering whether there are research universities in the area that are developing the 
next generation of sensitive technology or doing basic research that will contribute to 
such technology and considering whether there are significant defense contractors in the 
area. From there, the field office should compare those potential vulnerabilities with 
specific intelligence regarding the intentions of foreign entities to unlawfully obtain 
sensitive technology. 

If an SAC determines that, within his or her area of responsibility, sensitive 
technology is being developed at a local university that is of interest to foreign powers, 
the SAC should then determine whether there are individuals within the field office’s 
area of responsibility that pose a threat to acquire that technology unlawfully. In this 
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example, a logical place to start would be to look at the student population to determine 
whether any are from or have connections to the foreign power that is seeking to obtain 
the sensitive technology. 

Under existing guidelines, agents are essentially limited to working overtly to 
narrow the range of potential risks from the undoubtedly over-inclusive list of students 
with access. They can talk to existing human sources, and they can ask them: “Do you 
know anything about what’s going on at the school? Do you know any of these 
students?” If the agent does not have any sources that know any of the students, then the 
assessment is essentially stopped from a human source perspective, because recruiting 
and tasking sources under the national security guidelines is prohibited unless a 
preliminary investigation is open. Similarly, the agent also cannot do a pretext interview 
without a preliminary investigation open, but the agent does not have enough information 
at that point to justify opening a preliminary investigation. An overt interview in the 
alternative may be fine in a wide range of scenarios, but could result in the end of an 
investigation by tipping off a potential subject of that investigation. 

At the end of the day, the inability to use techniques such as recruiting and 
tasking of sources, or engaging in any type of interview other than an overt one, was 
inhibiting the FBI’s ability to answer these types of intelligence-driven questions. 

The ability to use a wider range of investigative techniques at the assessment 
stage, prior to the opening of a predicated investigation, is a critical component of the 
FBI’s transformation into an intelligence-driven organization. Since 2003, we have had 
the ability to conduct threat assessments to answer questions such as whether we have 


- 12 - 



178 


vulnerabilities to or a problem with the theft of sensitive technology in a particular field 
office. With the new consolidated guidelines, the FBI will now have the tools it needs to 
ascertain the answer to those questions more efficiently and effectively, 

V. Oversight and Privacy and Civil Liberties 

The new guidelines take seriously the need to ensure compliance and provide for 
meaningful oversight to protect privacy rights and civil liberties. They reflect an 
approach to oversight and compliance that maintains existing oversight regimes that work 
and enhances those that need improvement. 

As a result of the stand up of the National Security Division, and the reports by 
the Inspector General on the use of National Security Letters, the Department and the FBI 
have been engaged in extensive efforts to reexamine and improve our oversight and 
compliance efforts in the national security area. Our assessment has been that oversight 
in the criminal arena is provided through the close working relationship between FBI 
agents and Assistant U.S. Attorneys (AUSAs), as well as the oversight that comes 
naturally in an adversarial system for those investigations that ripen into prosecutions, 
Oversight on the national security side is different because of more limited AUSA 
involvement and because ultimate criminal prosecutions are less frequent in this area. 

Traditionally, on the national security side, oversight was accomplished through 
two primary means: notice and reporting to then-Office of Intelligence Policy and 
Review, now a part of the National Security Division, and through filings with the FISA 
Court. We believe that conducting oversight in this manner was not as effective as the 
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system set forth in the new guidelines. The prior oversight system was based primarily 
on reporting and generated many reports from the FBI to the Department that did not 
provide meaningful insight into the FBI’s national security investigations, Thus, the 
Department’s oversight resources were not focused on those activities that should have 
been the highest priority — namely, those activities that affected U.S, persons. Moreover, 
to the extent that the process relied in part in filings with the FISA court for more in- 
depth oversight, it was undcr-inclusive. Many national security investigations proceed 
without ever seeking or obtaining an order from the FISA Court. The guidelines 
establish an approach to oversight that focuses the Department’s oversight efforts on 
protecting the civil liberties and privacy rights of Americans in all national security 
investigations. 

The new guidelines accomplish oversight on the national security side in a 
number of ways. The guidelines require notifications and reports by the FBI to the 
National Security Division concerning the initiation of national security investigations 
and foreign intelligence collection activities in various contexts. They also authorize the 
Assistant Attorney General for National Security to requisition additional reports and 
information concerning such activities. Additionally, many other Department 
components and officials are involved in ensuring that activities under the guidelines are 
carried out in a lawful, appropriate, and ethical manner, including the Justice 
Department’s Office of Privacy and Civil Liberties and the FBI’s Privacy and Civil 
Liberties Unit, Inspection Division, Office of General Counsel, and Office of Inspection 
and Compliance. A significant component of the oversight that will be provided by the 
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National Security Division will come in the form of “National Security Reviews,” which 
are the in-depth reviews of national security investigations that the National Security 
Division and the FBI’s Office of General Counsel commenced following the Inspector 
General’s report on National Security Letters in 2007. 

Moreover, the new guidelines carry over substantia! privacy and civil liberties 
protections from current investigative guidelines. They continue to prohibit the FBI from 
investigating or maintaining information on United States persons in order to monitor 
activities protected by the First Amendment or the lawful exercise of other rights secured 
by the Constitution or laws of the United States. In connection with activities designed to 
collect foreign intelligence in response to Intelligence Community requirements, where 
the lawful activities of U.S. persons can be implicated, the guidelines require the FBI to 
operate openly and consensually with U.S. persons, if feasible. Additionally, as the 
Attorney General emphasized when he testified before the Senate Judiciary Committee, 
the guidelines prohibit practices (such as racial or ethnic “profiling”) that are prohibited 
by the Guidance Regarding the Use of Race by Federal Law Enforcement Agencies. 

The issue of how investigators may take race, ethnicity, or religion into account 
during an investigation is a difficult question, but it is not a new question. We have long 
recognized that it is not feasible to prohibit outright the consideration of race, ethnicity or 
religion— the description of a suspect may include the race of the perpetrator, and groups 
(such as Aryan Brotherhood, La Cosa Nostra, or the IRA) that are under investigation 
may have membership criteria that tie to race, ethnicity, or religion. But it is also the case 
that it cannot be, and should not be, permissible to open an investigation based only on an 
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individual’s perceived race, ethnicity, or religion. We believe that the balance struck in 
2003 in this regard— reflected in the Attorney General’s Guidance Regarding the Use of 
Race by Federal Law Enforcement Agencies— is the appropriate one, and we have not 
changed that balance. 

These guidelines continue to require notice to appropriate Department officials 
when investigations involve domestic public officials, political candidates, religious or 
political organizations, or the news media. Moreover, as a matter of FBI policy, the FBI 
imposes higher levels of approval on many activities that have an academic nexus, 
reflecting the American tradition of academic freedom in our institutions of higher 
learning. 

Finally, these guidelines operate in conjunction with numerous privacy and civil 
liberties officials and components within the FBI and Department of Justice. As 
mentioned earlier, the vast majority of the new guidelines will be made available to the 
public, thereby providing the public with more ready access to the rules governing FBI 
activities within the United States. Before the consolidated guidelines take effect, the 
FBI will carry out comprehensive training to ensure that their personnel understand these 
new rules and will be ready to apply them in their operations. Indeed, this training is 
already underway. The FBI is also developing appropriate internal policies to implement 
and carry out the new guidelines. These policies cannot afford agents or supervisors 
more flexibility than the guidelines themselves but can, and in several cases do, set forth 
additional restrictions. 
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VI. Conclusion 

Over the last seven years, the FBI has altered its organizational structure, and the 
Attorney Genera! has issued new policies to guide the FBI as it seeks to protect the 
United States and its people from terrorism, intelligence threats, and crime, while 
continuing to protect the civil liberties and privacy of it citizens. The changes reflected in 
the new guidelines are necessary in order for the FBI to continue its important 
transformation to being an intelligence-driven organization. We believe that using 
intelligence as the strategic driver for the FBI’s activities will improve its ability to carry 
out its national security, criminal law enforcement, and foreign intelligence missions. 

Thank you again for the opportunity to discuss these issues with you, and we will 
be happy to answer any of your questions. 
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Question 12(d) 
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December 2009 Call Regarding USA PATRIOT ACT Reauthorization 
Lone Wolf 

• Allows intelligence investigators to use FISA authorities where they can 
provide probable cause that the target is a terrorist, but cannot 
demonstrate a connection to a specified foreign power or terrorist 
organization. 

• Available only with respect to non-USPers, and there must be a link to 
“international terrorism” as defined by FISA 

• Added in 2004, by section 6001 of the Intelligence Reform and Terrorism 
Prevention Act 

• Before 2004, had to demonstrate that the target was an agent of or acting 
on behalf of a foreign power 

• Often called the Moussaoui fix because there were widespread reports 
that agents did not get a FISA search warrant for his computer because 
they could not show the link. 

• The Department of Justice has indicated that this authority has not been 
used. However, the Department supports reauthorization of the provision, 
given the potential consequences of unavailability should it sunset. Two 
scenarios come to mind: a falling out among thieves — where an 
individual severs ties with a terrorist organization, or an individual who 
“self-radicalizes” 

• The Senate Judiciary version would extend the sunset to 2013, the House 
Judiciary version would allow the provision to sunset. 


National Security Letters 
Background 

• Very valuable tool for national security investigators, comparable to an 
administrative subpoena. They are almost invariably accompanies by a 
nondisclosure requirement. 

• Outset of investigations, allow investigators to obtain specified information from 
specified institutions. 

• There are a number of NSL provisions, but most focus is on the provision in 
ECPA— non-content information such as subscriber information related to a 
telephone number and toll billing information — the numbers that have been 
dialed. 

• The current standard is relevance to an authorized national security 
investigation — comparable to a grand jury subpoena. Prior to the Patriot Act, a 
higher standard than the relevance standard, and very high sign-off requirements. 

• Patriot Act made the National Security Letters a “bread and butter” tool for 
national security investigators. No sunset was provided. 
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• One of the few tools that can be used absent a grand jury or AUSA. But, not self- 
executing. 

• As part of the reauthorization process, numerous civil liberties safeguards were 
provided with respect to the use of NSLs, including most notably providing a 
means for challenging the nondisclosure requirement that generally accompanies 
an NSL. The 2006 reauthorization also clarified that recipients could consult with 
a lawyer, required some public reporting, and directed the Inspector General to 
review the FBI’s use of NSLs. 

• The Inspector General’s report identified significant deficiencies related to the 
FBI’s use of NSLs — most notably the use of so-called “exigent letters,” with 
internal tracking, and with overcollection. 

• Asa result of the IG report, the FBI made significant changes to the way that it 
used NSLs — starting with eliminating the use of “exigent letters.” The FBI has 
updated its tracking information, so there is a better sense of how and when NSLs 
are being used. 

• In the context of overhaul of internal oversight- — new compliance division within 
FBI, dedicated oversight in Main Justice — oversight not confined to FISA 
authorities. 

Divide into three separate aspects — the standard for the NSL, the nondisclosure 
requirement, and other issues such as minimization. 

First, both bills would impose a sunset in 2013, returning to pre-Patriot language 

Second, both bills would have the effect of changing the substantive standard for issuance 
of the NSL: 

• Current standard is relevance to an authorized national security investigation — 
this does not include threat assessments, instead it must be a preliminary or foil 
investigation 

• Senate requires separate writing for the files, with specific facts indicating that the 
information sought will be relevant to an authorized investigation 

• House states that no NSL shall issue absent certification for files with specific and 
articulable facts giving reason to believe information sought will pertain to a 
terrorist or a spy. 

• The House bill will effectively be a return to the pre-Patriot days — significant 
operational difficulties. 

Third, both bills would amend the judicial review provisions for the nondisclosure 
requirement, leaving intact the review provisions for the NSL itself 

• Currently, recipient must challenge. A high-ranking official must certify that one 
of the enumerated harms (e.g., to national security, an investigation, or to a 
person) may occur. Judge required to defer to this judgment absent bad faith. 

• Senate bill — recipient gives notice to the government, government files for an 
order. Bill requires a certification from high-ranking official that one of the 
delineated harms may occur. Judge must give this certification substantial 
weight. Then shall enter the nondisclosure order if makes such a finding. 
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• House bill requires certification supported by specific and articulable facts. There 
is no deference required to the judgment of the Executive branch official. 

• The government has historically argued that some measure of deference must be 
accorded. [That said, the process aspects are similar to what the Second Circuit 
imposed in 2008 through a panel decision — one that was not taken en banc and no 
Supreme Court review sought.] 

Fourth, both bills would impose minimization procedures regarding the acquisition, 
retention, and dissemination of information obtained through NSLs. 

• Minimization historically applied to things like full-content surveillance or search 
warrants, given the privacy interests at stake. Over time, a movement to impose 
statutory minimization requirements— in 2006, it was with respect to business 
records. This year, with respect to pen registers and NSLs. 

• Currently, there are no statutory requirements. However, after IG reports, FBI 
done a good deal of thinking about how to treat NSL information — regarding 
overcollection and stale information. That said, NSLs tend to provide the classic 
dots to be connected — a phone number that seems like the pizza delivery guy this 
time suddenly becomes relevant when it turns out the next cell just happens to use 
the same delivery service, 

• Interesting to see what the government will say about these procedures — 
historically been loathe to destroy information it has 


Civil Immunity for Electronic Communications Services Providers 

• Added to FISA as part of the FISA Amendments Act of 2008, after a good deal of 
discussion 

• Designed to offer retroactive immunity to companies that had assisted the 
government with a good faith basis that their actions were legal 

• Numerous companies facing difficult civil litigation 

• As was explained throughout the process, the government depends upon the 
assistance of third parties, and it seems inherently unfair to then leave those 
companies subject to law suits. It will also have a chilling effect going forward, 

• Not carte blanche for the companies— Need a certification from the AG to this 
effect— A court then reviews the certification 

• limited to the period between September 1 1 and January 2007; in cases without a 
court order, needs to be activities that were done pursuant to a written directive 
from the AG (or comparable official) indicating that the activities were authorized 
by the President and were lawful. 

• Some want to roll back the immunity and simply let the cases proceed; others 
would substitute the government for the private parties. Both have raised 
concerns about disclosure of information and the fairness point. 
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EGACY 


judge John Roberts appears before the 
Senate Judiciary Committee during his 
confirmation hearings in September 2005, 


W. BUSH’S J 
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MISSION ACCOMPLISHED 


G eorge W. Bush left 
,the White House on 
January 20, 2009, 
with an overall legacy that is 
sure to be debated for some 
time. That legacy includes 
the worst financial crisis 
since the Great Depression, a country at war on two 
fronts, a crushing deficit, and much unfinished business 
on the domestic policy front ranging from health care to 
tax policy. He left office with Democrat Barack Obama 
winning the White House in the 2008 presidential elec- 
tion with a decisive electoral college and popular vote 
margin, in marked contrast to the elections of 2000 and 
2004 and with Democrats firmly in control of both houses 
of Congress, He left office with a presidential approval 
rating that, according to a CBS tracking poll, was the low- 
est of any president since polling began. ’Yet, George W. 
Bush left a judicial legacy that even his political oppo- 
nents concede has had a major impact in the reshaping 
of the federal judiciary. Indeed, as we suggest here, his 
judicial legacy may well be Bush’s most enduring accom- 
plishment. 

The last two years of the Bush presidency were differ- 
ent than his first six years. The congressional elections of 
2006 saw the Republicans lose control of both houses of 
Congress. Ongoing crises both international and domes- 


tic no doubt took their toll 
on the President's ability to 
pursue his agenda. Democ- 
ratic control of the Senate, 
although by a slim margin, 
meant that it would be 
harder for the President to 
gain confirmation of his judicial nominees, especially 
those perceived by Democrats and liberal interest groups 
as too ideologically committed to an activist conservative 
agenda. 

Nevertheless, when the last two years of the Bush pres- 
idency were over, 58 of the 79 nominees to the federal 
district courts and 10 of the 22 nominees to the appeals 
courts of general jurisdiction submitted to the 110th 
Congress were confirmed by the Senate. In percentages, 
73 percent of the district court nominees and 46 percent 
oBthe appeals court nominees were confirmed. This was 


The authors would like to thank the dedicated staffs of Senators Patrick 
Leahy and Arlen Specter at the Senate Judiciary Committee. Wc deeply 
appreciate their taking the time to speak with us. In addition, members of 
the Bush administration, and several people outside government gave gen- 
erously of their time and offered valuable help. We are especially thankful to 
Nan Aron, Eliacbeth Cook, Curt Levey, Nicholas Rossi, Kate Todd, and Jay 
Sekulow. Thanks are due to Dustin Koenig for transcribing the interviews. 
Errors of fact and interpretation are solely the responsibility of the authors. 

1. See http:/ /lati mesbiogs.latimcs.com/presidcntbush/polls/ viewed May 
2, 2009. 


George W. Bush’s legacy includes 
the appointment of like-minded 
Supreme Court justices and lower court 
judges selected by a process structured 
to achieve that result. 
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a confirmation rate that modestly 
exceeded the historic low rates dur- 
ing Clinton’s last two years in office 
(also with an opposition controlled 
Congress),* 

This article continues the story of 
W, Bush’s judicial appointments, a 
story that follows the format of previ- 
ous articles in our biennial account- 
ing of judicial selection during each 
previously completed Congress. 2 3 4 5 We 
pay particular attention to the demo- 
graphic portrait of the Bush appoint- 
ments to the lower federal courts 
and appointment and confirmation 
processes during Bush's last two 
years in office (that is, during the life 
of the 110th Congress). We also con- 
sider the broader question of Bush’s 
judicial legacy. 

Our sources of data include per- 
sonal interviews with officials in the 
White House, Department of Justice, 
and the Senate who played a role in 
either the nomination or confirma- 
tion process (or both) and interest 
group observers who ranged across 
the ideological spectrum. For the 
demographic data on the appointees, 
we relied on the questionnaires that 
judicial nominees complete for the 
Senate Judiciary Committee. Other 
sources of demographic or back- 
ground data include newspaper arti- 
cles and biographical directories.* 
Data on political party affiliation or 
preference was collected not only 
from the just mentioned sources but 
in some instances from the Registrar 


2. The figures for Clinton's last two years were 
57 of 83 district court nominees (68.7%) and 13 
of 32 (40.6%) appeals court nominees confirmed. 

3. An accounting of the W. Bush administra- 
tion's selection of judges and the accompanying 
confirmation politics during the three previous 
sessions of Congress is recounted in Sheldon 
Goldman, Elliot Slotnick, Gerard Gryski, Gary 
Zuk, and Sara Schiavoni, W. Bush Remaking t/u 
judiciary; Like Father Like Sonf 86 JUDICATURE 282 
(2003); Sheldon Goldman, Elliot Slotnick, Gerard 
Gryski, and Sara Schiavoni, W, Bush's Judiciary; The 
Pint Term Record, 88 Judicature 244 (2005); and 
Sheldon Goldman, Elliot Slotnick, Gerard Gryski, 
and Sara Schiavoni, Picking judges in a lime of tur- 
moil W. Bushs judicuay during the I09th Congress, 
90 Judicature 252 (2007). 

4. See The American Bench, Who's Who 

(national and regional editions), Martindale- 
Hubbeu. Law Directory, and The Judicial Staff 
Directory, 


of Voters or Boards of Elections for 
the counties in which the appointees 
maintained their primary residence. 

We first examine the selection 
process, particularly during the Pres- 
ident’s last two years in office, fol- 
lowed by a consideration of the 
confirmation process during this 
period of divided government Sub- 
sequent sections consider the demo- 
graphic portrait of the last two years’ 
appointees to the district and 
appeals courts compared to the 
appointees from the first six years; a 
comparison of the nontraditionai to 
the traditional appointees; and then 
a comparison of the demographic 
profile of the entire cohort of Bush 
appointees for each of those courts 
compared to the demographic pro- 
files of the judiciaries of Bush’s four 
immediate predecessors. We con- 
clude with a summary assessment of 
Bush's judicial legacy followed by our 
take on what we can expect from the 
Obama presidency. 

The politics of selection 

While the politics surrounding judi- 
cial selection and confirmation dur- 
ing the final two years of the W. Bush 
presidency were not without interest, 
for a number of reasons it would be 
fair to say that the excitement, 
drama, and attention by the Ameri- 
can public and the media waned sig- 
nificantly from the previous six years. 
This was the case for a number of 
inter-related and quite understand- 
able reasons. 

Some of these were historical and 
institutional in nature. First, any 
lame duck president is unlikely to 
enjoy the cache to press forward with 
large numbers of nominees when 
the Senate is controlled by the oppo- 
sition party hopeful of winning the 
presidency in the upcoming election 
and enjoying its judicial spoils. 

Indeed, under the ill-defined 
“Thurmond Rule” (discussed below), 
so named for the South Carolina Sen- 
ator who is said to have originated the 
norm when he was ranking minority 
member of the Senate’s Judiciary 


Committee, there comes a time in a 
presidency, which has generally fallen 
at an undetermined date in the late 
Spring or early Summer, prior to a 
national election, when the curtain 
comes down on Judiciary Committee 
processing of presidential nominees 
and all judicial vacancies remain 
open for the next occupant of the 
White House to fill. Beyond such his- 
torical and institutional reasons For a 
restrained pace of advice and consent 
in a lame duck presidency there are a 
number of circumstances somewhat 
unique to the context in which the W. 
Bush administration found itself in its 
last two years that created an espe- 
cially challenging judicial selection 
environment 

For one, the administration had 
enjoyed extraordinary success in 
nominating and seating two strong 
conservative courts of appeals judges 
to the Supreme Court vacancies cre- 
ated by the death of Chief Justice 
Rehnquist and the retirement of Jus- 
tice O’Connor. The relatively swift 
and smooth confirmation processes 
enjoyed by John Roberts and Samuel 
Alito were major triumphs for the W. 
Bush presidency and, despite the 
misstep of the ill-fated nomination of 
Harriet Miers, when all was said and 
done, the President's political base 
had gotten all, perhaps more, than 
they could have hoped for. Success- 
fully appointing Chief Justice 
Roberts and Justice Alito, in short, 
energized the conservative Republi- 
can base and appeared to be such 
striking selection successes that, 
almost by definition, they would be 
difficult if not impossible acts to fol- 
low in the President's last two years 
in office, particularly absent a third 
opportunity to seat a justice on the 
Supreme Court. 

Relatedly, the President had also 
enjoyed extraordinary success in 
seeing numerous prominent conser- 
vatives, many with a strong Federal- 
ist Society pedigree, successfully 
seated on the U.S. courts of appeals. 
Indeed, throughout the W. Bush 
presidency, while a good deal of 
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political gain could be made by 
highlighting the relatively few appel- 
late nominees who could not get 
confirmed, with the Democrats 
being accused of utilizing unprece- 
dented obstruction and delay tac- 
tics, the reality is that a veritable 
all-star team of conservative judges 
with strong appeal to the Republi- 
can base had been seated on the 
appellate bench during the first six 
years of the W. Bush presidency. 

Among the many examples are Jan- 
ice Rogers Brown, Jay Bybee, Brett 
Kavanaugh, Michael McConnell, 
Priscilla Owen, Jeffrey Sutton, and 
William Pryor. In the wake of such an 
impressive roster, only partially docu- 
mented here, it is little wonder that 
the selection momentum would slow 
down in the administration's lame 
duck period that corresponded, as 
well, to a relatively low judicial 
vacancy rate and a selection pool that, 
perhaps, was not as wide and deep as 
that available earlier in the W. Bush 
presidency. 

Additional political and institu- 
tional factors also played a significant 
part in ratcheting down the pace and 
expectations for judicial selection pol- 
itics in the 110th Congress. The 
Democratic majority controlling the 
Senate was now relatively consoli- 
dated and strong and Patrick Leahy, 
thejudiciary Committee Chair, found 
in ranking minority committee mem- 
ber Arlen Specter an arguably more 
congenial "leader of the opposition” 
than had existed for several years in 
the Leahy-Orrin Hatch pairing. 

Indeed, there had been several 
storms and dramas in the earlier W. 
Bush years, such as debates over the 
propriety of Democratic filibustering 
of judicial nominees, the appropri- 
ateness of Republicans resorting to 
the "nuclear option” as a mechanism 
to break any filibusters with a “sim- 
ple" majority, instead of the required 
60 votes for attaining cloture, and the 
pivotal role of the bipartisan “Gang 
of Fourteen,” The “Gang" was com- 
posed of seven nominally moderate 
Democrats and seven like-minded 
Republicans whose agreement led to 
the survival of the filibuster power 
while also seating a number of con- 


servative W. Bush nominees. This was 
accomplished while bypassing the 
Senate leadership in an effort to keep 
the institution from, literally, shutting 
down. Such events now seem from a 
distant past, with limited relevance 
for the judicial selection processes 
that were played out in the altered 
context of the 1 10th Congress. 

All of these observations and 
related concerns were the subjects of 
our intensive field interviews con- 
ducted in early December, 2008, and 
January 2009, with key judicial selec- 
tion participants in the W. Bush 
White House Counsel’s office, the 
Justice Department’s Office of Legal 
Policy, Senate Judiciary Committee 
staff, and interest group advocates 
both supportive and critical of the 
administration’s judicial selection 
behavior. While the multiple perspec- 
tives shared with us ran a wide spec- 
trum, we think the weight of the 
documentation provided well sus- 
tains our analysis and conclusions. 

The selection process 

The central role judicial appointments 
played in the administration’s domes- 
tic policy agenda must be highlighted 
as the judicial selection processes put 
in place at the outset of W. Bush’s 
tenure were structured to achieve a 
lasting legacy on the federal bench. 
Despite the above mentioned events of 
the past two years, what did not change 
was this administration’s continued 
focus on their overarching goal of 
staffing the federal bench with judges, 
“who would faithfully interpret the 
Constitution. . . and not use the courts 
to invent laws or dictate social policy.’’ 5 
This was patently obvious from our 
conversations with individuals inside 
the administration — their message was 
clear. As Assistant Attorney General 
Beth Cook noted, “it has been business 
as usual... judicial nominations have 
continued to be a priority for this Pres- 
ident, we have maintained the same 
standards and approach to judicial 
selection and confirmation.” 8 

The fundamental structures and 
processes by which judicial nominees 
were selected remained remarkably 
stable across the eight years W. Bush 
was in office. Judicial selection activ- 


ity was centered in two different 
locales, the Department of Justice’s 
Office of Legal Policy (OLP) and the 
White House Counsel’s office. 

However, the majority of the 
actors changed as the Justice Depart- 
ment encountered higher than 
usual turnover just prior to and 
shortly after Attorney General 
Alberto Gonzales resigned mid-way 
through 2007. Former district court 
judge Michael Mukasey was nomi- 
nated and subsequently confirmed 
as his replacement, and shortly 
thereafter former Deputy Beth Cook 
assumed the responsibilities of 
Rachel Brand as Assistant Attorney 
General, Office of Legal Policy. 7 
Cook confirmed her predecessor’s 
description of the division of labor 
between the OLP and White House, 
‘‘Selection is an area where we work 
together very closely..., OLP does 
continue to have the day-rto-day 
responsibilities for specific vets and 
background, but... it’s an area 
where we make sure the White 
House is up-to-date." When consul- 
tation with home state senators is 
necessary, “the White House is in the 
lead.” Subsequent confirmation “is a 
collaborative effort.” When asked 
directly about who takes the initia- 
tive in seeking out nominees, Cook 
reiterated that, “the consultation 
process has been run out of the 
White House, and as far as I know 
that’s been the case throughout this 
administration.” 

The internal advisory group at the 
heart of judicial selection starting 
with the Reagan presidency and con- 
tinuing during the Bush years was 


5. George W. Bush, President Bush Discusses Judi- 
cial Accomplishments and Judicial Philosophy. Speech 
given at the Hilton Cincinnati Netheriand Plaza, 
Cincinnati, OH, October 6, 2008. 

6. Interview with Beth Cook, December 15, 
2008. This citation and ail undocumented cita- 
tions throughout the remainder of this article are 
taken from extensive field interviews conducted 
in December, 2008 and January 2009 in Washing- 
ton and/or in telephone interviews conducted 
after our return from the field, in some instances, 
as per our agreement when granted an interview, 
the names of our sources will not be included in 
the citation. We have, however, included an accu- 
rate characterization of the judicial selection 
involvement of all interviewees whether they are 
identified by name or not. 

7. Mukasey is the the first federal court Judge to 
serve in the position since Griffin Boyett Beli 
served as President Carter's Attorney General. 
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Bush appointee Priscilla 
Owen ( Fifth Circuit Court 
of Appeals), 


the Judicial Selection Committee, a 
joint enterprise between the White 
House and Justice Department 
Echoing her previous sentiment that 
there has been no diminution to the 
attention paid to judicial selection. 
Assistant Attorney General Cook 
affirmed, “The Judicial Selection 
Committee... has continued to exist 
throughout the end of this Presi- 
dent's time for background and 
review... It's a regularly scheduled 
meeting, and it does meet as 
needed." 

When asked about the specific 
participants on the committee, 
Cook, similar to her predecessors, 
described the players, though not in 
great detail, “It’s the same as it has 
been throughout the Administra- 
tion, which is those individuals with a 
voice in the process, and with equity 
in the process are at the table. It is 
the Attorney General and the White 
House Counsel who are the primary 
participants of the Judicial Selection 
Committee.” Rumors to the contrary, 
Associate White House Counsel Kate 
Todd reiterated that it’s, “Only gov- 
ernment folks, not third parties in 
those meetings." 

The third parties Todd evoked 
include the so-called "four horse- 
men" — Jay Sekulow of the American 
Center for Law and Justice (ACLJ) , 
Leonard Leo of the Federalist Society, 
C, Boyden Gray, former White House 
Counsel to President HW, Bush and 
former head of the Committee for 
Justice, and Edwin Meese, III, Attor- 


ney General during the Reagan years 
and now at the Heritage Foundation. 
These actors were a guiding force for 
the judicial selection processes in the 
W. Bush White House. 

While reaffirming their participa- 
tion, Sekulow offered a glimpse at 
the level of presidential involvement 
even at this late stage of the game. 
“At the end of the day, these were his 
picks. The President makes his selec- 
tion and then we were kind of out- 
side counsel, if you will, shepherding 
them through. But it was really han- 
dled internally, inside the White 
House." When specifically asked 
about how involved the President 
was, Sekulow responded, "Very.... 
He was in the loop the entire way 
through. He took it very seriously.” It 
even appears that the President was 
quite active in the selection not only 
of Supreme Court nominees but of 
circuit court judges as well. Jay Seku- 
low confirmed, “Yes, absolutely. He 
relied on his staff for information 
and expertise, but yes.” Clearly W. 
Bush’s continued involvement in the 
selection of judges for the courts of 
appeals, even after the successful 
confirmations of Roberts and Alito, 
demonstrated his full commitment 
to the selection of like-minded 
jurists. 

Winding down 

Throughout our examination of the 
selection processes during Bush’s 
tenure, a few issues persisted year 
after year — questions surrounding 
consultation with senators and 
renomination of controversial nomi- 
nees — but these seemed to lose 
import as the curtain fell on the Bush 
administration’s time in office. The 
thrust of our most recent interviews 
centered around the question of how 
the winding down of W. Bush's term 
impacted the judicial selection 
process during the 110th Congress, 
both in terms of the quality of the 
nominees and the continued commit- 
ment of the administration. This, of 
course, depends somewhat on the 
vantage point from which the selec- 
tion process is viewed. 

Summarizing the administration’s 
position, Beth Cook argued, 


It’s absolutely our experience that we 
have sought quality candidates, that we 
have maintained the same positions in 
what this President is looking for, in 
terms of judicial philosophy and in 
terms of the caliber of potential nomi- 
nees. The process of consultation and 
the importance of consultation have 
also been the 9ame throughout the 
administration, So from our perspec- 
tive certainly nothing has changed. I 
don’t think we’ve seen a ratcheting 
down. Certainly folks within the admin- 
istration continued to approach the 
issue of nominations and confirmations 
with equal levels of commitment and 
enthusiasm. This remains a priority. 

Reaffirming this sentiment, Jay 
Sekulow, when asked If he saw a 
change in the types of nominees put 
forth in the last two years, 
responded, "No, this President was 
very consistent in the way he viewed 
the judicial philosophies of the peo- 
ple he was trying to get confirmed. 
He never wavered from that commit- 
ment.” 

Not all of the participants saw the 
administration's actions in such 
absolutist terms. Intimating that 
recognition of the changed political 
context did alter how the administra- 
tion approached judicial selection 
and the resulting nominees, Curt 
Levey, Executive Director of the con- 
servative Committee for Justice, 
opined, 

Maybe there was a slight diminution in 
the quality of the nominees, but that 
could have been for a lot of reasons. It 
could have been you've already 
appointed the best people. It could be 
that bis popularity sunk, so low that he 
had very litde leverage... I’m not sure 
he ever had leverage with the Democra- 
tic senators, but much of the ballgame 
from our perspective is energizing the 
Republican senators... It could have to 
do with the fact that, after you see your 
nominees get demonized, it makes you 
a little shy. If you're asking me, do I 
think every nominee was great, no. But 
I think you have to be realistic. And I 
think given the roadblocks that he 
faced, both in terms of ideological 
opposition and in having to work with 
[certain} senators..., at least to some 
degree, I really can't find a lot to criti- 
cize. 

Further, as Levey's comments 
underscore, any changes in the kind 
of nominees the administration put 
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forward during this period reflected 
different political imperatives than 
had been in play at the beginning of 
the administration nearly eight years 
earlier, “I know a lot of people in the 
base are not happy with him having 
nominated Gregory and Parker. A lot 
of people still criticize that. I think it 
was a good try. It didn’t work and the 
Democrats gave nothing in return." 
This reference is, of course, tojudges 
who were Democrats that President 
Bush nominated to the circuit 
courts, as part of his first set of nom- 
inees, perhaps as an “olive branch” 
to the opposition. 

In perhaps the most pragmatic 
assessment of how the political land- 
scape impacted the selection process 
in the 110th Congress, Jay Sekulow 
acknowledged, “The President had a 
specific judicial philosophy he was 
looking for in his nominees, which is 
his prerogative according to the Con- 
stitution.... I think you have to be 
realistic. When the Senate leadership 
changed, it changed the equation.” 
For the administration’s harshest crit- 
ics, however, such as Nan Aron, Presi- 
dent and founder of the liberal 
Alliance For Justice, this was a simple 
matter. 

What we saw was typical of the last two 
years of an administration — a president 
who is weaker, has less support, can no 
longer claim a mandate... a tired 
Republican army, and excitement 
about Democratic candidates— so a 
whole number of factors created a tem- 
pered political environment for the 
Republicans. What you also see at the 
end of an administration Is the pushing 
of the bottom of the barrel. Those 
nominees at the bottom of the barrel, 
those who have no support from sena- 
tors, and those are always the most 
problematic. 

Even though the administration 
denied they altered their selection 
processes over the last two years, there 
is some evidence to the contrary. At 
the end of the 109th Congress there 
were a number of controversial courts 
of appeals nominations languishing 
in the Senate Judiciary Committee, 
and the pattern in prior congres- 
sional sessions had been for the 
administration to simply renominate 
them. However, W. Bush did not 


push forward with renomination and 
in fact withdrew the names of four 
ideologically extreme nominees in 
January, 2007. 

Staff members of senators on the 
Judiciary Committee, both Democra- 
tic and Republican, acknowledged 
this attempt to “ratchet down the 
controversy” surrounding judicial 
selection. A senior staffer on the 
Democratic side commented, “We 
could sense a change, they sort of saw 
the time winding down, and finally 
came around to, ‘let's start working 
out some deals. '...They pulled a very 
controversial nominee in Virginia for 
the Fourth Circuit that both Webb 
and Warner opposed... and put in 
somebody they could confirm." 
Aides to senators on the other side of 
the aisle concurred. “We certainly 
saw, like the Helene White situation, 
where there was more of an effort to 
compromise and try to work out 
some deals. But I think overall, Bush 
was realistic in a lot of ways trying to 
nominate people — if you had two 
Democratic home-state senators, 
often trying to work with those sena- 
tors.” 

However, there remains some dis- 
agreement over who should get the 
most credit for lowering the temper- 
ature and, indeed, some believe the 
closer working relationship between 
Specter and Leahy made a real dif- 
ference. Democratic staffers opined, 

There was, in the last two years, I 
thought, less fighting and skirmishing 
about judicial nominations and much 
more.. . working together, solving prob- 
lems, salving old wounds... not with the 
administration, with the minority in 
the Senate. I thought we ended on a 
different note and actually had done a 
good job of ratcheting down the con- 
flicts and ratcheting up cooperation, 
and it shows in the successes over the 
period of [these last two] years. 

Regardless of whether or not one 
views the last two years of the Bush 
administration through the lens of 
divided government, or where one 
lies on the continuum of evaluating 
the most recent nominees, the out- 
come is essentially the same — Bush 
was able to fulfill his electoral prom- 
ises of filling the federal bench with 
ideologically similar jurists. Curt 


Levey characterized W. Bush’s suc- 
cesses as even more impressive than 
Reagan’s given the context in which 
Bush labored. 

He may not have equaled the total num- 
bers of a Reagan. But Reagan had, 
except for hia Supreme Court nomina- 
tion [of Robert Boric], no opposition, 
whereas Bush had tremendous opposi- 
tion. So if you are going to factor that in, 
one could argue that he has been the 
most effective president on judicial nom- 
inations in, certainly, the last fifty years. 

When asked if she viewed judicial 
selection as one of the major accom- 
plishments of the administration, 
Assistant Attorney General Cook 
replied, 

Yes, absolutely. Speaking for myself, it's 
been a privilege to work for this Presi- 
dent on this issue. I think his record 
has been outstanding. I think he came 
in saying he was looking for Folks with a 
particular judicial philosophy and 
approach to judging... and I think he’s 
done a remarkable job... 1 think the 
President is rightfully proud of his 
record, 

Clearly he is — in a speech to the 
Federalist Society on the eve of the 
2008 election he was quite reflective 
as he described his judicial legacy. 

The lesson should be clear to every 
American: Judges mauer. And that 
means the selection of good judges 
should be a priority for us all.. ..I made 
a promise to the American people dur- 
ing the campaign that if! was fortunate 
enough to be elected, my administra- 
tion would seek out judicial nomi- 
nees... who would faithfully interpret 
the Constitution... And with your sup- 
port, we have kept that pledge. I have 
appointed more than one-third of all 
the judges now sitting on the federal 
bench, and these men and women are 
jurisu of the highest caliber, with an 
abiding belief in the sanctity of our 
Constitution.* 

Confirmation 
processes and politics 

Perhaps the initial focal point for 
discussion of the W. Bush adminis- 
tration’s confirmation record is the 
distinction that might be drawn 
between the overall success enjoyed 
by Bush, based largely on a record 
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developed during his first six years in 
office, and allegations of diminished 
success during the 110th Congress. 
For its part, the administration 
argued forcefully that its diminished 
confirmation success was primarily a 
consequence of the imposition of 
the so-cailed Thurmond Rule by the 
majority Democrats. According to 
Beth Cook, “We’re proud of the work 
that has been done. I think the Pres- 
ident is rightfully proud of the qual- 
ity of the nominees that he has 
continued to send up. Do we believe 
that each one of them should have 
gotten a hearing, should have gotten 
an up or down vote? Absolutely." 

In Cook’s view, much as had been 
argued during the final year in the 
Clinton Administration before it, 
nominees were not being moved 
even in instances where the constella- 
tion of confirmation considerations 
were aligned in their favor. 

In the beginning of 2007, if you looked 
at the criteria that were set forth for 
nominees that should move, nominees 
with strong state support, ABA well qual- 
ified ratings, people who met all of the 
criteria for what Senator Leahy said 
would move, Bob Conrad comes imme- 
diately to mind, I don't think it’s surpris- 
ing to anyone that we’re disappointed 
that extremely well qualified folks like 
that didn’t even get a hearing. 

A similar view was held by Nicholas 
Rossi, Chief Counsel to ranking Judi- 
ciary Committee minority member 
Arlen Specter. 

Though the vacancy rates are relatively 
low. and when folks look back at this in 
terms of historical perspective, the dif- 
ference of four or five seats may not be 
the kind of thing that folks view with as 
much ire as we do in the moment — par- 
ticularly when we know of specific can- 
didates who have been passed over, it’s 
tough not to personalize the argument. 
When you have someone like Peter 
Keisier, the candidate for a seat on the 
DC Circuit, someone like Glen Conrad, 
a consensus pick of Senators Warner 
and Webb, and he couldn't get a hear- 
ing, it’s hard for us to say we’re not dis- 
appointed. 


In Rossi’s view. Judiciary Committee 
Chairman Patrick Leahy’s interpreta- 
tion of the Thurmond Rule, one with 
which he took issue, added to the dif- 


Notable Bush appointees 

A mong the 68 federal judges confirmed by the Senate 
of the 1 10th Congress were a number of individuals 
with outstanding credentials, of which a sampling is pre- 
sented here. All of those profiled unanimously. received 
the “Well Qualified” rating by the Standing Committee 
on the Federal Judiciary of the American Bar Association, 


G, Steven Agee, born in Roanoke, Virginia, received his undergradu- 
ate education at Bridgewater College In Virginia and his legal train- 
ing at the University of Virginia. From 1977 to 2000 he was in 
private practice and from 1982-1994 he served in the Virginia 
House of Delegates. He was very active in Republican politics, in 
1993 he was unsuccessful in his bid for the Republican nomination 
for state attorney general. From 2001-2003 he served on the Vir- 
ginia state court of appeals and in 2003 he was elected to the 
Supreme Court of Virginia for a 12-year term. He was nominated 
on March 13, 2008, for a seat on the U. S. Court of Appeals for the 
Fourth Circuit, and was confirmed unanimously May 20. 

Sharfon Aycock has the distinction of 
being the first woman named to a fed- 
eral district court judgeship in Missis- 
sippi. Judge Aycock was born in 
Tupelo, Mississippi, graduated from 
Mississippi State University (undergrad- 
uate) and Mississippi College School of 
Law where she was co-editor-in-chief of 
the law review. From 1984-1992 she 
served as prosecuting attorney for 
Itawamba County. She was active in the 
Mississippi bar, serving as Mississippi 
Bar Foundation President during 2000- 
2001 . In 2003, she began service as a state judge, the post she 
held when nominated on March 19, 2007, for a federal district 
judgeship for the Northern District of Mississippi. She was con- 
firmed unanimously October 4. Judge Aycock had not been active 
politically and has been a political independent. 

Philip A. Brimmer, born in Rawlins, 
Wyoming, received his undergraduate 
education at Harvard and his legal train- 
ing at Yale. Upon graduation, he clerked 
for federal district judge Zita L. Wein- 
shienk for 1 8 months. He practiced iaw 
In the private sector until he began work 
in 1 994 in the Denver District Attorney's 
office where he rose through the ranks 
to become Chief Deputy District Attor- 
ney. In 2001, he joined the U.S. Attor- 
ney’s office and served as an assistant 
U.S. Attorney until his confirmation as a 
federal district court judge for the District of Colorado. Although a 
Republican, Judge Brimmer was not active in politics. His father is 
Wyoming federal district court judge Clarence A. Brimmer, now on 
senior status. 
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Timothy 0. OeGlustL born in Oklahoma City, was educated at the 
University of Oklahoma (both undergraduate and law school). 
After graduating from law school in 1 988, he entered private 
practice, from which he took three years off to serve as an Army 
prosecutor in the Judge Advocate General’s Corps. At the time 
of his nomination to the federal district bench for the Western 
District of Oklahoma, Judge DeGiusti was a partner in a small 
law firm he helped found seven years earlier. He was nominated 
and confirmed in 2007, the same year he was listed in Best 
Lawyers in America. Although a Republican, he was not politi- 
cally active. 


Philip $. Gutierrez was born In Los 
Angeles, did his undergraduate work 
at Notre Dame, and then received his 
legal education at UCLA. He was in 
private practice for 1 1 years before 
joining the Los Angeles Superior 
Court in 1997. He was first nomi- 
nated to a position on the U.S. Dis- 
trict Court for the Central District of 
California on April 24, 2006, but his 
nomination was delayed in the parti- 
san wrangling over judgeships that 
year, although he did have a hearing 
the following August and was favorably reported out of commit- 
tee in September. He was renominated on January 9, 2007, 
favorably reported out of committee on January 25, and unani- 
mously confirmed on January 30. Although a Republican, Judge 
Gutierrez was not actively involved in politics. 




Thomas Michael Hardiman was born in 
Winchester, Massachusetts. He 
received his undergraduate educa- 
tion at Notre Dame and his law 
school education at Georgetown. He 
was in private practice and also 
active in Pennsylvania Republican 
politics when tapped in 2003 by 
George W. Bush for the United 
States District Court for the Western 
District of Pennsylvania. He was ele- 
vated to the United States Court of 
Appeals for the Third Circuit in 2007 
following his unanimous confirmation by the Senate. 


Richard A. Jones, born in Seattle, received his undergraduate 
education at Seattle University and his legal education at the 
University of Washington School of Law. He served as a King 
County prosecuting attorney for three years. He later served as 
an assistant U.S. Attorney for about six years before joining the 
King County Superior Court bench in 1994. On March 19, 2007, 
he was nominated for the federal district bench for the Western 
District of Washington. He was confirmed unanimously the fol- 
lowing October, A political independent, Judge Jones had not 
been active in politics. 


Acuities in moving circuit nominees 
in the 110th Congress, 

Rossi continued, 

Our position was that the Thtitmond 

Rule was more myth than reality 

And as for as it went, it should not have 
limited some of the consensus nomi- 
nees that were teed up towards the lat* 
ter half of this session.... Certainly 
Senator Leahy maintained that he was 
being faithful to the rule in insisting 
upon consensus not only by the home 
state senators and the ranking member 
and Chair of the Judiciary Committee, 
but also by the minority leader and the 
majority leader.... At the end of the 
day, l suspect that Senator Leahy may 
suggest that the reason more circuit 
nominees were not moved has to do 
with the Thurmond Rule and the fact 
that winning the approval of the major- 
ity leader in a tight election year was 
not likely to happen. 

Rossi also anticipated and disputed 
the notion that the reason for the 
President’s diminished success could 
be traced to the amount of time and 
resources spent seeking confirma- 
tion of difficult, sometimes uncon- 
firm able nominees instead of seeking 
to augment its sheer numbers. "They 
will point to our efforts on South wick 
and others as things that slowed the 
process. They’ll say, ‘well, had you 
not spent so much time on him, we 
maybe could have gotten three or 
four more done.’ We don’t accept 
that argument, but it’s one that they 
will likely make." 

True to Rossi’s prediction, senior 
staff members of Democratic sena- 
tors on the Judiciary Committee indi- 
cated their satisfaction with what had 
been accomplished in the 110th 
Congress while also noting that those 
accomplishments could have been 
greater if the administration had 
taken a different approach. 

According to one such staffer, “It 
was weird because they knew what 
time of the year it was. They know 
how we work... Even if we wanted to 
send everybody over, they were get- 
ting them to us after the August 
recess. They were trying to run up 
the numbers on those we hadn’t con- 
firmed as opposed to a real effort to 
work together and get them 
through.” Another aide added that, 
"there was a dme very early in the 
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year when the Chairman even said 
publicly, ‘Look, this is the time. Let's 
get together....’ So while we made 
significant progress, did we accom- 
plish everything we could have work- 
ing together? No. We all could have 
done a better job." 

The long view 

Importantly, die broader the lens 
focused on assessing the administra- 
tion’s appointment record across its 
eight years in office, the more impres- 
sive the characterization of its accom- 
plishments. According to Nan Aron, 
W. Bush, “cemented the modern day 
revolution started by Reagan to pack 
the courts with judges who seek less 
government intervention in the lives 
of ordinary people.. To some extent 
he helped fulfill a dream of Ronald 
Reagan’s which was to leave behind a 
federal bench packed with like- 
minded judges.” 

Also taking the long view, Jay Seku- 
low was effusive in his assessment. 

Concerning the overall... eight year 
period, from my philosophical position 
it’s hard to be anything but enthusiastic 
about Roberts and Alito,... I think he 
[President Bush] has had a lasting mark 
on the Supreme Court.... The same is 
true for some of the appellate courts.... 
Knowing who the nominees are, most 
of them are young. They'll be around 
for a long time. . ..You take a look at peo- 
ple like Janice Rogers Brown, Bill Pryor, 
Priscilla Owen, these are veiy bright 
intellects. They’re very good judges and 
they are going to be leaders. So I think 
it is going to be a long-term legacy. 
When the President is eighty Five, 
judges like Bill Pryor will be in their six- 
ties. So they’re going to be around a 
long time. 

Nicholas Rossi offered a very simi- 
lar assessment. 

He'll actually be viewed as relatively suc- 
cessful over the eight years,.. Vou can’t 
underestimate the importance of being 
able to place two Supreme Court nomi- 
nees on the Court and, too, whether 
you’re supportive of them or not, two 
very qualified nominees... I think 
beyond die numbers, when you took at 
his imprint on the judiciary, I think 
he’ll be seen as successful in appointing 
the kind of judges he wanted to 
appoint, and reasonably successful in 
having them processed, even with the 
opposition party controlling the Senate 
the last two years. 


C. Darnell Jones li was born in Claremore, Oklahoma, received his 
undergraduate education at Southwestern College, and his legal 
training at American University. He settled in Philadelphia following 
graduation from law school and worked as a public defender for 12 
years before becoming a judge on the Philadelphia Court of Com- 
mon Pleas, in 2007, he was an unsuccessful candidate for the 
Democratic Party nomination for Justice on the Pennsylvania 
Supreme Court. On July 24, 2008, he was nominated for a seat on 
the federal district court bench for the Eastern District of Pennsyl- 
vania. The following September 26 he was confirmed unanimously. 

Frederick J. Kapala was born in Rock- 
ford, Illinois. He went to Marquette Uni- 
versity and then received his legal 
education at the University of Illinois, 

For about one year he served as an 
assistant state’s attorney before enter- 
ing private practice for about five years. 
In 1982, he embarked upon a judicial 
career, serving on various state courts. 
He was an Illinois appellate court judge 
when he was nominated to the federal 
district bench for the Northern District of 
Illinois on December 5, 2006. He was 
renominated in 2007, and confirmed unanimously on May 8, 2007. 
Prior to his judicial career, he was involved in Republican politics. 

Stephen N. Umbaugh, Jt, son of now 

retired federal district judge Stephen N. 
Limbaugh Sr. and cousin to Rush Um- 
baugh, was born in Cape Girardeau, 
Missouri, which is still his home. He 
earned both his undergraduate and law 
school degrees at Southern Methodist 
University. Upon graduation, he did a 
four-year stint as a prosecutor. His 
career as a judge began in 1987 with 
service as a state circuit judge and 
placement on the Supreme Court of 
Missouri in 1992, the post he occupied 
when named to the federal district court for the Eastern District of 
Missouri on December 6, 2007. He was confirmed unanimously the 
following June 1 0. Prior to his judicial career he was active in 
Republican politics, including serving as an alternate delegate to 
the Republican National Convention in 1984. 

Debra Ann Livingston was named to the U.S. Court of Appeals for the 
Second Circuit, coming to the bench from serving as a law professor 
at the Columbia University School of Law. Judge Livingston was 
born in Waycross, Georgia, did her undergraduate work at Princeton 
University, and her law school training at Harvard where she was an 
editor of the law review. After completing law school she clerked for 
federal appeals court judge J. Edward Lumbard in 1984-1985, She 
had prosecutorial experience as an assistant U.S. Attorney for the 
Southern District of New York from 1987-1994 before joining the fac- 
ulty at Columbia. Although a registered Republican, she was not 
active in politics. On June 28, 2006, she was nominated for a seat on 
the Second Circuit. She was renominated In 2007, and confirmed 
unanimously on May 9. 
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fflyoA. Matsumoto was born in Raleigh, North Carolina. She earned 
her undergraduate degree from Georgetown and her Saw degree from 
the University of California at Berkeley. From 1983 to 2000 she was 
an assistant U.S. Attorney. In 2004, she was appointed a U.S. Mag- 
istrate Judge, the position she held when nominated to the federal 
district bench for the Eastern District of New York on March 11, 

2008. She was confirmed unanimously on July 16. Although a regis- 
tered Democrat and Democratic Senator Schumer’s candidate, 

Judge Matsumoto had no history of political activity. 

John A. Mendez was born in Oakland, California, and graduated 
from Stanford University and Harvard Law School. His wide-rang- 
ing legal experience included a two- year stint as an assistant U.S. 
Attorney from 1984-1986 and serving as U-S. Attorney from August 
1992 until July 1993. In June of 2001 his judicial career began with 
his placement as a Superior Court judge in Sacramento County, 
the post he held when named to the federal district court bench for 
the Eastern District of California on September 6, 2007. He was 
confirmed unanimously the following April 10. Judge Mendez is not 
affiliated with any political party and has no history of party activity. 

Reed Charles O’Connor comes from Texas (he was born in Houston). 
He received his undergraduate education at the University of Hous- 
ton and his legal training at South Texas College of Law. Before his 
nomination to the federal district court for the Northern District of 
Texas in 2007, he was a career prosecutor. He served as an assis- 
tant district attorney for Tarrant County from 1994-1998 and then 
became an assistant U.S. Attorney, the position he held when nom- 
inated to the federal bench. At the time of his nomination he was 
on assignment to the Subcommittee on Immigration, Border Secu- 
rity, and Citizenship, working closely with Republican Texas Sena- 
tor John Cornyn for the previous almost two and one-half years. A 
Republican, Judge O’Connor had not been active in politics. 

Mary Stenson Scrfuen was born in Atlanta, Georgia, received her 
undergraduate education at Duke, and her legal training at Florida 
State. After graduation she was in private practice for 10 years 
before becoming a U.S. Magistrate in 1997, the post she held 
when named to the Middle District of Florida. She was nominated 
on July 10, 2008, and was confirmed unanimously on September 
26. Active in the Federal Magistrate Judges Association, she was 
slated to become President-Elect for 2008-2009. A Democrat, she 
did not have a history of prominent partisan activism, although she 
served as a legislative assistant to the House Majority Office in the 
Florida House of Representatives in 1 985-1 986. 

Cathy Selbel was born in West (slip, New 
York. She did her undergraduate work at 
Princeton and received her legal educa- 
tion at Fordham University where she 
was editor-in-chief of the law review. 

Upon graduating law school, she was a 
law clerk for federal district judge Joseph 
M. Laughlin. In 1987, she became an 
Assistant U.S. Attorney, and held the post 
of First Assistant United States Attorney 
when nominated for the Southern District 
of New York on March 1 1 , 2008. She was 



Successes and failures 

Indeed, one might even argue that 
the administration had its fair share of 
unanticipated successes, even during 
its weakest confirmation context, the 
last two years corresponding to the 
110th Congress. Specifically, three 
interesting events during this period 
warrant exploration in greater detail. 
These are the late term confirmations 
of 10 district court judges on Septem- 
ber 26, 2008, well after the Thurmond 
Rule would have been invoked, 
regardless of whose definition of the 
day for its implementation was uti- 
lized; the seating of an extremely con- 
troversial nominee, Leslie Southwick, 
on the U.S. Court of Appeals for the 
5th Circuit, while strong allegations of 
racism swirled around him; and the 
successful ending of the struggle over 
the filling of circuit court judgeships 
on the U.S. Court of Appeals for the 
6th Circuit, a controversy that 
spanned the better part of the two 
term presidencies of Bill Clinton and 
George W. Bush. 

Regarding the seating of 10 district 
court nominees in late September, on 
the cusp of a presidential election that 
the Democrats were favored to win, a 
senior aide to a senior Democrat on 
the Judiciary Committee voluntered 
that, “There was flak from our own 
party to move anybody at that time 
when the thinking is, ‘shut this down, 
you've already done.. .more than the 
Republicans did.’ We had done at that 
point 158; the Republicans had done 
159 for Bush so we ended up doing 
ten more." 

Not happy with what could be per- 
ceived as the Democrats giving more 
to the Republicans than was neces- 
sary under the circumstances, a 
spokesperson for a liberal interest 
group with a long history of activity 
injudicial selection politics was criti- 
cal of Senator Leahy for what was 
characterized as somewhat self-serv- 
ing behavior. 

This is a man who sees himself as ... a 
great hero 10 both sides of an issue.... 

He talks about how manyjudges he had 
confirmed.... ‘Now be nice to me, 
Republicans, because I have been nice 
to you.' I think he probably saw a real 
chance for Obama to win the election, 
and, therefore, he’d be owed thanks 
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from the Republicans. Fat chance. 


On the other side of the political 
spectrum, considerably less surprise 
was expressed about the 10 late term 
confirmations and, as well, they were 
afforded considerably less signifi- 
cance. Jay Sekuiow simply com- 
mented, “I think it was the right thing 
to do to get them through.... No one 
pays, or very few people pay attention 
[to the district courts], certainly 
nowhere near the level of appellate 
[courts] or the Supreme Court." The 
Committee for Justice’s Curt Levey 
elaborated further. 

Leah)', I think, only wanted to Set a few 
through, and I think. McConnell played 
a bit of hardball. But Leahy never put 
up a big tight.... The Democrats didn’t 
put up a big fight against the district 
court judges. That was basically their 
strategy. Run up die numbers with the 
district court judges and then fight on 
the more conservative circuit court 
nominees. So I certainly don’t remem- 
ber being surprised; if anything, I 
thought maybe we’d get a couple of 
more after that. 

A similar view was held by the 
administration. Assistant Attorney 
General Cook noted, “I think they 
went five or six months without having 
a circuit court hearing, the last circuit 
hearing was in June....I wouldn't call it 
a surprise. There were, at that point, 
forty-some nominees who were waiting 
for a hearing.... So the fact that they 
were still working in September I don't 
think was a surprise." Associate White 
House Counsel Kate Todd agreed. "I 
don't think it’s a surprise. It’s a disap- 
pointment that there weren’t more.” 
Finally, as an aide to a senior Republi- 
can member of the Judiciary Commit- 
tee noted of the ten, "Some of them 
were ones that had Senator Hatch’s 
strong support.. .and in some cases 
there were agreements between home- 
state senators. So in that, respect, it was- 
n’t that surprising." 

The Southwick confirmation 

Perhaps in need of greater explana- 
tion was the successful confirmation 
of Leslie Southwick to the 5th Circuit 
approximately one year prior to the 
presidential election, despite sub- 
stantial opposition. Explaining 


confirmed unanimously on July 22. A political independent with no 
history of party activity, Judge Seibel was recommended to the Bush 
Administration by Democratic New York Senator Charles Schumer. 


G. Murray Snow was bom in Boulder, 
Nevada. His undergraduate and legal 
education was at Brigham Young Univer- 
sity, where he was editor-in-chief of the 
law review. After graduating law school 
he clerked for U.S. Court of Appeals 
Judge Stephen Anderson. He was in pri- 
vate practice in Phoenix, Arizona, until 
2002 when he joined the Arizona Court of 
Appeals. He was nominated to the fed- 
eral district court in Arizona on December 
1 1 , 2007, and was confirmed unani- 
mously the following June 26. Although a 
Republican, he did not have a record of prominent partisan activism. 

Richard Joseph Sullivan was raised in Glen 
Head, New York, attended the 
College of William and Mary, and 
received his law degree from Yale. He 
served as a law clerk to the Honorable 
David M. Ebel of the Tenth Circuit before 
becoming an associate at Wachtell Upton 
Rosen & Katz in New York. In 1994, he 
assumed the post of assistant U. S. 
Attorney for the Southern District of New 
York, where he served until 2005. In 
2005, he became Deputy General Coun- 
sel for Marsh & McLennan Companies, 
Inc, and in 2006, General Counsel for Marsh, Inc. He was nominated 
for the Southern District of New York bench on February 15, 2007, 
and was unanimously confirmed on June 28, 2007, Although a regis- 
tered Republican, he did not have a record of previous party activity. 

Amui R. Thapar, the son of immigrants 
from India, was born in Detroit, Michi- 
gan, did his undergraduate work at 
Boston College, and received his legal 
education at the University of California 
at Berkeley. He clerked on a federal 
district court for Judge S, Arthur Spiegel 
and on the U.S. Court of Appeals for 
Judge Nathaniel R, Jones. He served 
as an Assistant U.S. Attorney, first in the 
District of Columbia, and then in the 
Southern District of Ohio. He was 
appointed U.S. Attorney for the Eastern 
District of Kentucky in March 2006, the position he held when nomi- 
nated to the federal district court for the Eastern District of Ken- 
tucky on May 24, 2007. He was confirmed unanimously on 
December 13. At 38, he was the youngest judicial appointee of the 
Bush Administration confirmed by the 110th Congress and the fifth 
youngest of all Bush’s judicial appointees. When he was younger, he 
worked on campaigns for Republican candidates. 
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Anthony John ttenga comes from Wiikins- 
burg, Pennsylvania. He was an under- 
graduate at Princeton and earned his law 
degree at the University of Virginia. He 
was a law clerk for federal district judge 
Ted Dalton and then entered private prac- 
tice in Virginia. In the 1980s he was active 
in Democratic party politics. In 1998, he 
joined the prestigious Washington, D.C. 
law firm of Miller & Chevalier, where he 
remained until nominated for a seat on 
the Eastern District of Virginia on July 16, 
2008. On September 26 he was con- 
firmed unanimously by the Senate. He is a fellow of the American 
College of Trial Lawyers. 

Lisa Godbey Wood was born in Lexington, Kentucky. She completed 
both her undergraduate and legal education at the University of 
Georgia, where she was managing editor of the law review. Upon 
graduation she clerked for federal district judge Anthony Aiaimo in 
the Southern District of Georgia, the court she would join in 2007. 
She was in private practice in Georgia and became U.S. Attorney in 
2004, the position she held when named to the federal district 
court bench on June 12, 2006. She was renominated early in 2007, 
and unanimously confirmed on January 30. Before becoming U.S. 
Attorney, Judge Wood was active in Republican politics, including 
both Bush presidential campaigns. She also worked with Democ- 
rats and received bipartisan support when she was nominated. 


George H. Wu was bom in New York City, educated at Pomona Col- 
lege and the University of Chicago School of Law, and was a law 
clerk for U.S. Court of Appeals Judge Stanley Barnes. Judge Wu 
had a varied career before joining the federal bench. He was in pri- 
vate practice, was an assistant professor of law at the University of 
Tennessee College of Law for three academic years beginning in 
1979, was an assistant U.S. Attorney for a total of 1 1 years, a Los 
Angeles Municipal Court judge, and then a Los Angeles Superior 
Court judge starting in 1996. This last position was the one he held 
when nominated to the federal district court for the Central District 
of California on September 5, 2006. He was renominated in 2007, 
and unanimously confirmed on March 27. Judge Wu was not politi- 
cally active and was not affiliated with any political party. 



Southwick's confirmation, one that 
"surprised" Nan Aron who charac- 
terized it as "the big nomination of 
the past few years” where it was ‘Just 
stunning to see, for the Democrats, 
for that to occur," is a story some- 
what. more complex than Jay Seku- 
low's observation that, "You get a 
pass every once in a while." Rather, 
as is often the case in unraveling 
judicial selection politics, one must 


focus on group activity both in sup- 
port of, and in opposition to, the 
nomination, as well as on the role of 
the Senate Judiciary Committee to 
better understand the nomination’s 
eventual outcome. 

For his part, the Committee for 
Justice's Curt Levey was taken some- 
what by surprise when the Southwick 
nomination ran into difficulty, in 
effect, the mirror image of Nan 


Aron’s shock at it going forward. 
According to Levey, “A lot of ...times, 
it is reactive.... I don’t want to trum- 
pet...‘isn‘t it great that the President 
just nominated this strong conserva- 
tive?’” The Southwick case was a situ- 
ation where Levey called this 
“reactive” strategy into question. 

The only case hi which |.„ regretted 
that.. .was with Southwick, where we 
probably could have done more early 
on. But I just thought that the charges 
there were just so... trumped up that 
they're not going to get all of the 
Democrats to buy in.,.. So, there, I 
probabiy should have been a little 
more proactive. But, generally, we 
would wait to sec what People for the 
American Way did, what happened in 
the hearing. You can definitely tell 
from the questions in the hearing.,.. 

You know after the hearing if it's going 
to be a difficult nomination. 

From the perspective of a group 
leader on the other side of the polit- 
ical spectrum there was a similar con- 
cern that, organizationally, they had 
not done enough. In this instance, 
however, the failure was not one of 
being insufficiently reactive to the 
nomination, as alluded to by Levey, 
but, rather, failing to pay dose 
enough attention to the playing out 
of confirmation politics in the Judi- 
ciary Committee. 

It occurred, I think., .because of a failure 
on our part to work more closely with 
Dianne Fcinstein, She was the one. She 
was the key. Leahy doesn't talk to 
her... and so the Republicans play her 
like a fiddle. They throw out Leslie 
Southwick, they pay attention to Dianne 
Feinstein.., .and when one side is playing 
you and die other side is ignoring you, 
and you're a senator who likes atten- 
tion? It's unacceptable what she did, it's 
an excuse for what she did, hut.. .we just 
didn't work hard enough.,.. And that 
was a huge loss, because he was so 
clearly unqualified. 

What Democratic Senator Fein- 
stein of California “did” in this 
instance was vote “yes” on Southwick 
in Committee, assuring that the nom- 
ination would be sent to the Senate 
floor and sending a signal to the 
Democratic rank and file that this was 
a nominee on whom their fellow par- 
tisans disagreed and one, therefore, 
who engendered fewer constraints on 
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their confirmation vote, A senior Sen- 
ate Republican Committee aide 
expressed some surprise at South- 
wick’s confirmation, underscoring 
Feinstein's role in the outcome. 

It was surprising, ..in the sense that.„a 
circuit court nominee who was 
opposed by a large number of the 
majority party [was] confirmed, but not 
surprising in the sense that he was a 
qualified candidate. And the argu- 
ments against him seemed very ihin; 
the suggestion that... his concurrence 
on two opinions during his long tenure 
on the state appellate court should dis- 
qualify him or allow him to be labeled 
as a racist. I think, when scrutinized, 
those arguments didn't stand up. And 
they didn't stand up, thankfully, with 
Senator Feinstein.... In our view it was a 
brave move and a great decision on her 
part to favor Southwiek....I think credit 
goes to Senator Feinstein for actually 
looking at the merits of the case and 
the individual, rather than just listen- 
ing to rhetoric. 

The aide’s sense that the case 
against Southwick was “thin" res- 
onated with Curt Levey who asserted 
that there was always a need for 
“something more” than simply ideol- 
ogy to derail a candidacy, 

I always thought he would be con- 
firmed.... The real motivation for the 
Democrats opposing the person is ide- 
ology, but they always need one extra 
thing.,,. With Boyle it could be 
ethics...Myers, what he did in the Inte- 
rior Department. But they would never, 
when the Republicans were willing to 
fight, and the nominee was willing to 
fighL..stop someone unless they had 
one extra thing. And that was lacking 
in Southwick. 

For his part, an aide to a Democra- 
tic senator on the Judiciary Commit- 
tee saw in the Southwick scenario a 
situation where a good process had 
simply reached a bad result. 

The civil rights community is still very 
upset about Southwick, with good rea- 
son. Senator Leahy was against this 
nomination, voted against the nomina- 
tion.... Now he did something that he 
has gotten beaten up on. On different 
occasions, nominees have moved that 
he has personally voted against. That 
he has given more process instead of 
just burying it,.. This was just one of 
those situations where there was a 
Democratic member of the Committee 
that voted a different way than, I think, 
earlier, we had expected to vote, I think 


it was one that could have easily been 
voted down. Not buried, not never 
brought up, but voted down.... Groups 
on the left, very upset about it, groups 
on the right were upset that they even 
had to sweat for it. You're not going to 
win them all. The process, though, of 
having someone come up and be voted 
on was a good process. 

The sense that Southwick was, ulti- 
mately, “one that got away” did, 
indeed, not sit well with left leaning 
interest groups, one of whose 
spokespersons not only blamed them- 
selves for not doing a better job of 
courting Senator Feinstein but, in 
addition, held the Judiciary Chair, 
Patrick Leahy, responsible for not 
scheduling a vote at the most propi- 
tious time. “When he could have 
scheduled, he held him; and then 
when he knew he didn’t have the 
votes, he brought it up for a vote,... 
What was the thinking behind the 
scheduling of those votes?" 

A failure 

While Leslie Southwick’s nomination 
ended in confirmation it was the 
case, of course, that several of Presi- 
dent Bush’s appellate court nomi- 
nees were stalled in their quest for 
confirmation during the last two 
years of the administration. And, at 
times, the failure to confirm a nomi- 
nee might be as counterintuitive as 
was Southwick’s success. Such was 
the case in the failed nomination of 
Gene Pratter, a sitting district court 
judge and a candidate favored by 
ranking Judiciary Committee minor- 
ity member Arlen Specter for a 
Pennsylvania vacancy on the Third 
Circuit. Pratter was nominated on 
November 15, 2007, a full year 
before the presidential election. By 
the time her nomination was eventu- 
ally withdrawn and a substitute can- 
didate, Paul Diamond, was named, it 
was late July, 2008 and the calendar, 
not the candidate per se, left the 
vacancy unfilled. 

Interestingly, the Pratter nomina- 
tion initially appeared to be a non- 
contentious one as characterized by 
a senior aide to a high ranking Judi- 
ciary Committee Democrat. 

Here's a funny story. When this year 
began I thought the first circuit hear- 


ing would have been Pratter, because 
I’m an idiot. 1 thought, well, she's from 
Pennsylvania; the ranking member is 
from Pennsylvania. Specter's guys were 
saying ‘Casey supports her, Casey sup- 
ports her. Casey supports the nomina- 
tion.’ And, I thought, if this is what 
Arien really wants, and Casey is going 
to support, and it's supported by a 
Democrat and a Republican, why 
wouldn’t we do that one? 

Discussion on the Committee as it 
mapped out timelines for nominees 
focused on whether the ranking 
minority member wanted Pratter to 
be the first, second, or third circuit 
nominee confirmed in the session. 
“And the reaction was, well, 'Arlen 
doesn’t want her to go first because 
he doesn’t want to appear too piggy.’ 
Well, it turned out Arlen didn't want 
her to go first because he didn’t have 
the clearance yet.” 

Such are the vagaries of Senate 
advice and consent processes and 
the difficulties that can be encoun- 
tered within a state's Senate delega- 
tion, particularly when, as in this 
instance, the senators involved come 
from different parties. As explained 
by Nicholas Rossi, 

There was a lot of discussion about that 
seat.. ..We have the benefit of hindsight 
now but, at the time she was tapped for 
that, she was a district court judge who 
had been confirmed by the Senate 
unanimously,,.. She wasn't viewed as a 
particularly controversial pick. Maybe 
there should have been a little more 
conversation with Casey, but I think 
that’s one where we hoped to be able 
to secure Casey’s support all along. It 
was only after groups in the state began 
to raise more concerns that it gave him 
pause. And relatively quickly. Senator 
Specter met with the outside groups 
that raised concerns about her. He 
brought them into his office, he sat 
down with the groups,., asked for the 
specifics about the cases they were con- 
cerned with, had staff going through 
and evaluating the merits of the argu- 
ments, forwarded information to Sena- 
tor Casey. So there was a real effort to 
try to reach consensus there and to 
move forward on her nomination. It 
wasn't until it became very clear that 
that wasn't going to happen that they 
started focusing on other options. 

The administration’s change in 
direction in this instance, as in oth- 
ers, simply came too late for a lame 
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duck president facing his final 
months in office. As noted by a senior 
aide to ajudiciary Committee Demo- 
crat, the seat could have been filled 
“had the White House heeded the 
realities and not waited to the sum- 
mer to nominate Paul Diamond, who 
Casey could sign off gn and work 
with. They insisted on this pick that 
Casey wasn't going to sign off on. 
They wasted a year and a half and 
then held our feet to the fire like it 
was 2002-2003. It was unproductive.” 

Obviously, Pratter was a nominee 
who had blue slip problems tinder- 
scoring the lack of support by a 
home state senator, in this instance 
Democratic Senator Robert Casey of 
Pennsylvania, What frustrated the 
minority Republicans during the 
110th Congress was a situation in 
which, in their view, the majority was 
sensitive to home state opposition 
and respected the blue slip yet, at the 
same time, did not necessarily move 
those circuit nominees who lacked 
home state opposition. As portrayed 
by an aide to a senior Republican 
Judiciary Committee senator, 

Generally speaking, Senator Leahy has 
dearly respected the blue slip in the 
sense that he has not granted hearings to 
candidates who do not have the blue slip 
but, by the same token, he haa not given 
hearings even to some nominees whose 
blue slips were returned.... Glen Conrad 
and Paul Diamond arc examples, and in 
the case of Peter Keisler, he’d already 
had a hearing and blue slips weren't 
really an is3ue. Robert Conrad is another 
example of another 4th circuit nominee 
who had the support of both home state 
senators. It does create sort of a bad feel- 
ing for us. It does create some questions 
about whether or not blue slips ten- 
dered, particularly tendered by the 
minority, are given as much weight, and 
whether or not it is a break with tradi- 
tional practices not to grant hearings in 
those cases.... Looking at the numbers, 
one can debate whether the President 
got fair treatment for his nominees in 
these last two years. We really did have an 
extraordinarily small number of circuit 
court hearings in the past year. And one 
of those was for the package on the 6th 
circuit which Included Helene White, 
who was a Clinton nominee and was 
nominated by President Bush. 

The 6th Circuit solution 

The 6th Circuit solution, reached 


during the 110th Congress, repre- 
sents another facet of confirmation 
politics during the final two years of 
the W. Bush presidency warranting a 
closer look. The saga of the multiple 
Michigan based vacancies on the 6 th 
Circuit Court of Appeals and the 
failed attempt to fill them for the 
better pan of the Clinton years and 
for much of the W. Bush presidency 
is a familiar one. 

At bottom, four 6th Circuit vacan- 
cies from Michigan were inherited by 
the W. Bush administration because 
the Republican controlled Senate 
failed to confirm a slate of Clinton 
nominees whose confirmation was 
obstructed for years. The Republicans 
argued that their actions were war- 
ranted because of the failure of the 
Clinton administration and Senator 
Levin to consult appropriately with 
then Republican Michigan Senator 
Spencer Abraham about the vacan- 
cies. W. Bush subsequently nomi- 
nated four people of his own, with 
none confirmed during his first term 
in office as Senators Carl Levin and 
Debbie Stabenow, Michigan Democ- 
rats, united in their resolve to not 
allow the Bush administration to ben- 
efit from the sins of the Republican 
controlled Senate during the Clinton 
years. Interestingly, while hearings 
were held on all four nominees, 
despite the Levin/Stabenow blue slip 
holds, floor action on the nomina- 
tions was successfully obstructed. 

The 6th Circuit logjam began to 
ease when Henry Saad, the most con- 
troversial of the Bush nominees, was 
not explicitly protected by the Gang 
of Fourteen’s agreement to oppose 
judicial filibusters (unless there were 
“extraordinary circumstances”) and 
his nomination was ultimately with- 
drawn. Three 6th Circuit nominees 
(Richard Griffin, David McKeague, 
and Susan Neilson) were allowed to 
go through, a district court nominee 
(Dan Ryan) was withdrawn, and the 
Democrats would be given a large say 
in designating a replacement nomi- 
nee for Ryan, This turned out to be 
Janet Neff, a candidate supported by 
both Senators Levin and Stabenow. 

Ironically, Republican Senator 
Sam Brownback of Kansas placed a 


hold on the Neff confirmation 
processes because of the nominee’s 
attendance at a civil commitment 
ceremony. Eventually, Brownback 
withdrew his hold, partly responding 
to pressure from his own party col- 
leagues because he had become the 
proverbial fly in the 6th Circuit’s 
agreement ointment. While Neff 
would eventually be confirmed to 
the district court seat in the follow- 
ing congressional session, it took a 
little over a year from her initial 
nomination to her confirmation 
vote, seemingly with an agreement in 
hand. The damage had been done 
and, during this period, the Michi- 
gan senators proceeded to turn their 
attention to stalling two subsequent 
Michigan 6th Circuit nominees, Ray- 
mond Ke thl edge and Stephen Mur- 
phy III. It would take virtually two 
more years, the term of the 110th 
Congress, to finally reach an accord 
and unravel the 6th Circuit mess. 

As is often the case in instances of 
confirmation gridlock, a solution 
requires delicate negotiation and 
bargaining among the principals, 
with an 11th hour agreement that, 
arguably, could have been struck 
years before. In this instance, as in 
others, it took the winding down of a 
presidency and a willingness to bar- 
gain to serve as an important catalyst 
for getting a deal done. Indeed, as 
Assistant Attorney General Cook 
noted, “We’re somewhat disap- 
pointed that the 6th Circuit hearing 
was the last circuit court hearing that 
was held... We did the 6th Circuit 
hearing and that was it,” 

Despite their frustration that the 
6th Circuit deal was the administra- 
tion’s appellate court swan song, the 
President’s team, nevertheless, was 
highly supportive of the deal itself. 
Beth Cook noted that, “the real bene- 
ficiaries are the people of Michigan 
and the people of the 6th Circuit who, 
for the first time in... years have a full 
complement of judges on the circuit.” 
In characterizing the mechanics of 
the deal, Nicholas Rossi indicated 
that, “the credit should really go to the 
White House and to the Michigan sen- 
ators for working out some arrange- 
ment. I don’t know to what extent 
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Senator Ar!en Specter was 
Ranking judiciary Committee 
minority member during the 
110th Congress. 

Senator Leahy’s office was involved in 
brokering that deal, but we were not 
involved in brokering the deal." 
Indeed Senator Specter voted against 
Judge White’s confirmation. 

The deal, which withdrew Bush 
6th Circuit nominee, Stephen Mur- 
phy III, and placed him in nomina- 
tion for a district court judgeship, 
while retaining Raymond Keth- 
ledge's circuit nomination, also 
included substituting Helene White, 
a former Clinton nominee who was 
first nominated to the Sixth Circuit 
in 1997. 

In a scenario that could not have 
more resembled a political quid pro 
quo, the administration continued, 
nevertheless, to stay on its prime 
judicial selection message, Beth 
Cook asserted that, “The President 
sent up two circuit nominees who we 
thought were both well qualified and 
would be assets to the 6th Circuit... 
What we can tell you from our per- 
spective is that both Ray and Helene 
White should absolutely get a hear- 
ing, get a vote, and be confirmed,” 
Associate White House Counsel Kate 
Todd added, “Our job is to be sup- 
portive of all the President’s nomi- 
nees and nominations are not sent 
up there for show. They were gen- 
uinely put up there and we work 
hard to support our nominees 
through the confirmation process." 

On one level, the 6th Circuit out- 
come underscores the power of indi- 
vidual senators in confirmation 


politics over the long haul. As Nan 
Aron commented, “that deal might 
have been a result of ... two years 
[of] politics, Bush feeling in a less 
powerful role. But the fact of the 
matter is Carl Levin dug in his heels 
and was not going to relent, so he 
got his nominee on the bench." 

While Levin emerged a “winner” 
in the outcome, this does not neces- 
sarily mean that the deal was a 
Democratic victory writ large. As a 
spokesperson for a prominent lib- 
eral interest group active in judicial 
politics commented, "It’s heart- 
breaking.... We were opposed to 
that deal because Helene White isn’t 
half as strong as this guy. We thought 
it was a terrible deal." Curt Levey 
confirmed the thrust of this assess- 
ment from the opposite side of the 
political spectrum. “Some people in 
the base were unhappy, but I 
thought it was the right move, 
because you were either going to 
have a Democratic president or a 
Republican president who wasn't 
very conservative with increased 
Democratic margins in the Senate... 
Even people who were involved in 
holding up Helene White thought it 
was a good deal." 

Major issues and controversies 

A thorough assessment of confirma- 
tion processes and politics in the 
110th Congress necessitates moving 
beyond these case studies of specific 
administration successes and failures 
to include a look at some of the 
major issues and controversies that 
dominated selection politics earlier 
in the Bush presidency with an eye 
towards how they fared as the presi- 
dency wound down. Specifically, 
what can we say about the role, if any, 
of the Gang of Fourteen in the 110th 
Congress as compared with their 
centrality in earlier advice and con- 
sent outcomes? Similarly, what 
became of the so-called “nuclear 
option” that threatened to paralyze 
the Senate, but not for the maneu- 
vers of the Gang of Fourteen? 

Even more broadly, what can we say 
about the seemingly diminished 
importance of the judicial selection 
issue, especially for the Republicans in 


the 110 th Congress and, indeed, the 
role the issue played (or failed to play) 
in the 2008 presidential election? 

The agreement fashioned among 
the bipartisan and moderate Gang of 
Fourteen that saved the filibuster 
while avoiding the Republican deto- 
nation of the so-called nuclear 
option was explicitly fashioned for 
and limited to breakingjudiria! con- 
firmation gridlock during the 
remainder of the 109th Congress, in 
the Spring of 2005, soon after the 
start of W. Bush’s second term. Nev- 
ertheless, the agreement of the Gang 
has reverberated ever since and, 
inevitably, remained a valid refer- 
ence point for the playing out of 
judicial confirmation politics 
through tlie 1 10th Congress. 

Reflecting on the importance of the 
Gang of Fourteen and its legaq', Nan 
Aron opined that its real significance 

was its ability to work with the Bush 
administration and confirm their 
•appointees... The day that they 
announced that deal it was a bright day 
for the Senate and a dark day for the 
judiciary. Because, in essence, it took, 
power away From the Senate Judiciuty 
Committee and granted it to a group of 
scnatois who had really no knowledge 
ot interest in the judiciary, and no 
experience.. ..That Gang is a large part 
of the story of the last eight years, 
because for several yean they wrested 
control from the Committee to them- 
selves. 

Fust forwarding to today, Aron 
explained that, in her view, the 
legacy of the Gang of Fourteen helps 
to explain the forgiving treatment 
that the Obama administration and 
the Senate Democrats have afforded 
Senator Joe Lieberman, a prominent 
member of the Gang. 

The Senate dynamic is very interesting 
going forward, particularly given the 
fact that the Democrats went out of 
their way to keep Uebeman in the 
party. He was a key broker during the 
Bush administration in bringing 
Democrats and Republicans together, 
not just to avoid the filibuster, but to 
help the Bush administration confirm 
(heir judges.... Certainty it would 
behoove the Democratic leadership to 
look to Senator Lieberman to bring 
some Republicans together to help con- 
firni Obama judicial picks, and l suspect 
that may have been a factor in keeping 
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Senator Lieberman in the caucus. 

Clearly, the work of the Gang of 
Fourteen had, as Curt Levey noted, 
“ratcheted things down a bit. And it 
certainly took the filibuster off the 
table.” The legacy of that reality for 
Republicans today in the “post- 
Gang” environment, according to 
Levey, is that, “If we were going to 
support a filibuster, it would be 
under the bipartisan conditions 
agreed to by the Gang of Fourteen. I 
realize that’s not necessarily binding 
anymore, but it’s instructive, which is 
for ‘extraordinary circumstances.’" 

As noted by a senior aide to a 
Republican member of the Judiciary 
Committee, the “legs" of the Gang of 
Fourteen might have been evident in 
the Southwick confirmation dis- 
cussed earlier. 'You might see it a lit- 
tle bit..,. There's Southwick, and you 
certainly could look to the members 
of that group and, I think, all of 
them voted for Southwick. They cer- 
tainly all voted for cloture.... I think 
they left that group with a certain 
understanding of how nominations 
should be treated, particularly in get- 
ting people to a vote.” 

It is impossible to talk about the 
Gang of Fourteen and its impact 
without, of course, referencing the 
phenomenon the Gang’s action was 
meant to prevent, specifically, the 
imposition of the nuclear option to 
alter Senate rules in an effort to 
break filibusters and seat controver- 
sial judges. Today, in the altered 
political map of the 111th Congress, 
with a comfortable Democratic Sen- 
ate majority, and a Democratic presi- 
dent, the dynamic that created the 
"nuclear threat" in years past may 
simply no longer be present. To the 
question of whether the bolstered 
Democratic strength would lead to a 
confirmation role reversal with 
Democrats threatening to end fili- 
bustering of judicial nominees 
through resort to the nuclear option 
Jay Sekulow underscored, 

I don't think they have to. They’ve 
got. .fifty-nine Senate seats. Then 
you’ve got some Republicans who 
would go with the Democrats on it, like 
Collins and Snowe. So I don’t see the 
nuclear option as an option this go- 


round.... The Democratic leadership is 
not going to be facing the same obsta- 
cles that others have. They've got an 
overwhelming majority in the Senate, 
almost filibuster proof. 

For others, such as Specter aide 
Nicholas Rossi, it is not simply a mat- 
ter of numbers but, as well, a sense 
that partisan positions on the 
nuclear tactic will hold even under 
changed circumstances. 

I tend to agree with those who think 
the parties have somewhat locked 
themselves into their positions on this 
issue. I've seen some comments from 
the Republican leadership suggesting 
that if President Obama really sends up 
people they think aren’t qualified they 
are not willing to take the option of the 
filibuster off the table. But do I think 
that Democrats now would consider a 
rule change if it came to the nuclear 
option? I don’t think so. 

Nan Aron, too, was of the view that 
the Democrats wouldn’t and should- 
n’t resort to nuclear tactics to break 
filibusters. 

I don't think the Democrats should fol- 
low what the Republicans did. It was 
unwarranted, it was Illegitimate, it was 
phony in everyway. It was a tactic to put 
the Democrats on the defensive, grab 
some power in the Senate, and help 
Bush confirm his Judges.... Filibusters 
have been around since the beginning 
of the Republic. And it's... fascinating 
to me that as soon as this showdown 
was averted... as soon as the Democrats 
took control of the Senate, the Repub- 
licans resorted to the use of filibusters 
on a regular basis. 

A decrease of interest 

Completing our account of confir- 
mation processes in the 110th Con- 
gress requires some consideration of 
the apparent decrease of interest by 
actors other than the White House 
in judicial selection politics during 
this period and, as well, the role of 
this issue, or relative lack thereof, in 
the electoral processes of 2008, par- 
ticularly in the presidential election. 

We have already alluded to the dif- 
ficulties all presidents face seating 
judges during the winding down of 
their administrations and, as well, to 
some of the specific factors that took 
a special toll on W. Bush’s undimin- 
ished efforts in this regard. In such 


an environment, which included 
Democratic takeover of the Senate, 
Nicholas Rossi concluded that, “With 
the Chairman’s gavel. Senator Leahy 
was able to process just enough nom- 
inees to quiet critics and not too 
many to upset his caucus." Jay Seku- 
low admitted that. 

We had these meetings. We would dis- 
cuss how do you get your base ener- 
gized? When it's a Supreme Court 
vacancy, it's easy. When it’s an appellate 
nominee it was easy too, until you had 
Supreme Court vacancies..,, Although 
the base understood the significance of 
it, it was hard to get the attention 
drawn to the appellate courts. And it 
really did come to pretty much a 
screeching halt in the last eighteen 
months. 

For his part, Curt Levey attributed 
the waning enthusiasm for the judi- 
cial selection issue to “just the events 
on the ground. The filibusters were 
dramatic, that was off the table after 
the spring of 2005. Obviously, 
Supreme Court battles, the show- 
down with the nuclear option.,.. I 
think we all felt exhausted.. .and 
burned out for a few months, but 
that lasted way too long." 

While one cannot know with cer- 
tainty, it is at least possible that the 
diminution of interest in and atten- 
tion paid to judicial selection by the 
media, the public, and perhaps 
Republicans in Congress during W. 
Bush’s final two years in office played 
some role in limiting the issue’s 
importance in the electoral politics of 
2008, particularly in the presidential 
contest. Two years ago our interviews 
revealed considerable consensus 
about the prospects for judicial selec- 
tion being a major campaign battle- 
ground for the candidates. Yet with 
the ongoing war on terror, continued 
war in Iraq, and a failing economy, 
that prediction failed to materialize. 
In the opinion of both Jay Sekulow 
and Curt Levey, this was a failure of 
the Republican campaign strategy. 
Indeed, in Sekulow’s view, 

it was a strategic mistake for the Repub- 
licans to not make it an issue. I don't 
recall, other than one or two passing 
comments, John McCain ever mention- 
ing it. And I think that’s unfortunate. I 
can’t underscore that enough. It was a 
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galvanizing Issue for our base and the 
base, as you could tell by the elections, 
did not get enthusiastic. I do not know 
if it would have been a game changer 
because I’m not sure if any one issue 
would have beaten President-elect 
Obama.,.. But it did not become the 
issue it should have been. I think that 
was unfortunate. 

To some extent, the keeping of the 
issue under election year wraps may 
be credited not to Republican fail- 
ures to energize their base but, 
rather, the success of Obama’s efforts 
to not engage the opposition 
squarely and continuously on the 
matter of courts. Nan Aron pointed 


out that Obama 

referred to the war on courts, referred 
to judges with empathy, judges who 
bring diverse, different experiences 
and viewpoints, and...that was very help- 
ful. But there was no engagement by 
him on this issue and many other hot- 
button issues.... Every hot-button social 
issue presented to him he pivoted and 
defused it as quickly as he could: death 
penalty, abortion, guns, gay marriage.... 

He deflected any criticism and avoided 
making the Court on issue. 

In the end, in the eyes of most ana- 
lysts, there was really not much to 
explain about the issue’s lack of elec- 
toral prominence. As Nan Aron 
underscored, "There was no other 
issue in the election except the econ- 
omy..., No other issue came to the 
fore, including the Iraq War, health- 
care, the environment, and educa- 
tion.” For its part, even the Supreme 
Court’s own decision-making behav- 
ior ended up highlighting some sim- 
ilarities between the presidential 


9. The non-Ivy League law schools attended by 
the appointees considered prestigious are: Berke- 
ley, Chicago, Duke, Ford ham, Georgetown, Illi- 
nois, Indiana, Michigan, NYU, North Carolina, 
Ohio State, Stanford, Texas, Vanderbilt, and Vir- 
ginia. 


candidates and not their differences. 
According to Nicholas Rossi, 

Some of the credit or blame... 
may.,.rest with the Supreme Court 
itself, and some of the recent decisions 
it has handed down. If you had seen 
the Heller case decided differently, for 
example, that could have changed the 
dynamic dramatically. But the fact that 
it was derided as it was, that you had 
both Obama and McCain coming out 
and saying that they thought the deci- 
sion was right, and both coming out 
and saying that they thought the 
Court's decision about the death 
penalty for child rape was suspect. 
They were in somewhat of an agree- 
ment. And had some of those cases 


been derided differently, I think that 
might have changed the degree to 
which the Court played a role in the 
elections. 

Before leaving the electoral con- 
nection issue, two more perspectives 
should be brought into play. For 
one, an argument can be made, as it 
was by a high ranking Democratic 
staff aide serving ajudiciary Commit- 
tee member, "When there are huge 
issues out there, judges fall to the 
back, and that’s really where they 
should be.” Thus, in an ideal world, 
"the president consults, picks really, 
really smart well qualified people, 
and they are by and large con- 
firmed.” And, finally, another senior 
Democratic staff aide offered a con- 
trarian note and query for ponder- 
ing. “When Senator McCain chose 
Sarah Palin, were some of the things 
that led women voters not flocking 
to Sarah Palin the issues that we talk 
about with judges? So I think it did 
play a role in a way," 

When the dust settled on the 
110th Congress, that Congress con- 
firmed 58 to the district courts and 
10 to the appeals courts. We turn 
now to an examination of those who 


made it to the lower federal courts 
during W. Bush's final two years. 

District court appointees 

During the 110th Congress, the Pres- 
ident submitted 79 nominations to 
lifetime judgeships on the federal dis- 
trict courts, of which 58 were con- 
firmed. (For brief biographies of 
some of those confirmed, see “Some 
notable Bush appointees,” page 26$). 

Table 1 compares the demo- 
graphic portrait of those confirmed 
by the 110th Congress to the Bush 
appointees confirmed by the previ- 
ous three congresses. The differ- 
ences are small but hint that the 
changed political environment may 
have to a limited extent affected the 
profile of Bush's last two years’ 
worth of appointees. Among the 
findings of special interest are: 

• A clear majority of the most 
recent group of appointees came to 
the bench with previous prosecutor- 
ial experience and that proportion 
was noticeably larger than the pro- 
portion for the earlier group of 
appointees. Interestingly, as we will 
see in Table 3, the overall figures still 
show a higher proportion of the 
Bush cohort with judicial than prose- 
cutorial experience. 

• Along the same lines of the 
appointees’ credentials, the most 
recent group of Bush appointees 
had the fewest with neither judicial 
nor prosecutorial experience. 

• Educational differences were not 
pronounced. However, 40 percent of 
the most recent cohort had a presti- 
gious legal education compared to 
28 percent of the district court 
appointees from the previous six 
years. 9 

• There were proportionately more 
women, African Americans, and Asian 
Americans appointed in the last two 
years than during the first six years. 
This meant that the corresponding 
proportion of white male appointees 
was the lowest for the Bush presi- 
dency, and the overall proportion was 
second lowest only to the Clinton pro- 
portion (as seen in Table 3), 

• The ABA ratings of the 
appointees confirmed by the 1 10th 
Congress were higher than for 


When the dust settled on the 110th 
Congress, that Congress confirmed 58 
to the district courts and 10 to the appeals 
courts. 
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appointees confirmed by the previ- 
ous three congresses. During the last 
two years, no appointee rated "not 
qualified” by the ABA was con- 
firmed, In the previous six years, 
four rated “not qualified" were con- 
firmed. In general, it is unclear 
whether Bush’s eliminating the ABA 
from the pre-nomination stage 
(which he did at the start of his first 
term) tended to elevate such ratings 
across his administration. Some have 
argued that this is the case because 
of die likely reticence of the ABA's 
interview subjects to criticize nomi- 
nations that have already been sub- 
mitted and made public, 

• Perhaps the findings for the 
party variable best suggest the 
change in the appointment climate. 
The proportion of Democrats 
named during the last two years 
almost doubled from the previous six 
years, The proportion of Republi- 
cans, while still an overwhelming 
majority, dipped below 80 percent. 
But, interestingly, die proportion 
with a record of previous party 
activism increased, in part because 
some of the Democrats named had 
previously been active Democrats. 

• The cohort from the last two 
years was also wealthier than the 
cohort from the previous six years. 
Some 62 percent had a net worth in 
excess of $1 million compared to 
some 53 percent of those from the 
previous six years. 

• Finally, and surprisingly, the aver- 
age age of those appointed by 
George W. Bush during the last two 
years was noticeably older than those 
appointed in the first six years, 
almost two years older on average. 10 

Twenty-two nomraditional appoint- 
ees to the district courts were con- 
firmed during the 110th Congress. 
Added to the 63 from Bush's first six 
years, there were a total of 85 nontra- 
ditional district court appointees. 
Thirty-six traditional appointees 
(white males) were confirmed by the 


10. Note that "Ihble 2 of our 2007 article mistak- 
ingly put the average age of the first six years of 
appointees at 50. The average age should have 
been recorded as 48.7. This error was only discov- 
ered when preparing for this article. 


Table 1, How the Bush appointees to the federal district 
courts confirmed during the 110th Congress 
compare to those confirmed during his first 
six years 

110th 107th-109th 

Congress Congresses 


Occupation 

% 

(N) 

% 

(N) 

Pofltics/government 

17.2% 

(10) 

12.3% 

(25) 

Judiciary 

Large law firm 

53.4% 

01} 

46.8% 

(95) 

10Q+ members 

6,9% 

(1! 

9.9% 

(20) 

50-99 

5.2% 

(3) 

4.9% 

(10) 

25-49 

Medium size firm 

__ 

— * 

5.9% 

(12) 

10-24 members 

3.4% 

P! 

5.4% 

(ID 

5-9 

Small firm 

5.2% 

P) 

4.9% 

(10) 

2-4 

3.4% 

(2) 

4.4% 

(9) 

solo 

1.7% 

(1) 

2.0% 

(4) 

Professor of law 

— 

— 

1.5% 

(3) 

Other 

Experience 

3.4% 

(2) 

2.0% 

(4) 

Judicial 

53.4% 

(31) 

51.7% 

(105) 

Prosecutorial 

58.6% 

(34) 

43.8% 

(89) 

Neither 

Undergraduate education 

20.7% 

(12) 

26.1% 

(53) 

Public 

43.1% 

(25) 

48.3% 

(96) 

Private 

44.8% 

(26) 

45,3% 

(92) 

Ivy League 

Law school education 

12.1% 

(7) 

6-4% 

(13) 

Public 

50,0% 

(29) 

48.8% 

(99) 

Private 

39.7% 

(23) 

38.9% 

(79) 

Ivy League 

Gender 

10.3% 

(6) 

12.3% 

(25) 

Male 

75.9% 

(44) 

80.3% 

(163) 

Female 

Ethnlclty/race 

24.1% 

(14) 

19.7% 

(40) 

White 

77.6% 

(45) 

82.8% 

(168) 

African American 

10.3% 

(6) 

5.9% 

(12) 

Hispanic 

6.9% 

(4) 

10.8% 

(22) 

Asian 

5.2% 

(3) 

0.5% 

(D 

Percentage white male 

ABA rating 

62.1% 

(36) 

69.0% 

(140) 

Well Qualified 

74.1% 

(43) 

69.0% 

(140) 

Qualified 

25.9% 

(15) 

29.1% 

(59) 

Not Qualified 

Political Identification 

— 


2.0% 

(4) 

Democrat 

12.1% 

(7) 

6.9% 

(14) 

Republican 

77.6% 

(45) 

84.7% 

(172) 

None 

10.3% 

(6) 

8.4% 

(17) 

Past party activism 

Net worth 

58.6% 

(34) 

50.7% 

(103) 

Under $200,000 

1.7% 

(1) 

5.9% 

(12) 

$200-499,999 

17.2% 

(10) 

18.2% 

(37) 

$500-999,999 

19.0% 

(11) 

22.7% 

(46) 

$t+ million 

Average age at nomination 
Total number of appointees 

62.1% 

50.6 

58 

(36) 

53.2% 

48.7 

203 

(108) 
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Senate during the 110th Congress 
and their numbers were added to 
those of tradidonal appointees from 
the first six years for a totai of 176 tra- 
ditional appointees during Bush’s two 
terms in office. 

A comparison of nontraditional to 
traditional appointments is found in 
Table 2 and the differences between 
the two groups suggest that in some 
important respects nontraditional 
candidates tended to follow a differ- 
ent path to a career on the federal 
bench. 

• Almost 7 in 10 nontraditional 
appointees came from a judicial posi- 
tion, typically on the state bench. But 
only 4 in 10 traditional appointees 
came from such a judgeship. 

• Over 40 percent of traditional 
appointees came from private law 
practice compared to slightly over 15 
percent of nontraditional appointees. 

• Over 7 in 10 nontraditional 
appointees had judicial experience 
before ascending the federal district 
court bench, compared to only 
about 4 in 10 traditional appointees. 

• Nontraditional appointees had 
more prosecutorial experience than 
traditional appointees. The nontra- 
ditional cohort had markedly fewer 
appointees lacking both prosecutor- 
ial and judicial experience. 

• White women were the largest 
proportion of nontraditional 
appointees. 

• The ABA ratings of both groups 
of appointees were similar. 

• The party variable showed the 
most dramatic differences between 
the nontraditional and traditional 
appointees. About 9 in 10 traditional 
appointees were Republicans com- 
pared to under 7 in 10 nontraditional 
appointees. There were almost four 
times the proportion of nontradi- 
tional appointees with no party iden- 
tification than there were traditional 
appointees and almost three times 
the proportion of nontraditional 
appointees who were Democrats than 
were traditional appointees. 

• The traditional appointees had 
dose to double the proportion of 
nontraditional appointees with a 
record of previous party activity. 

• A majority of both groups had a 


Table 2. How the Bush non-traditional appointees 

compared to his traditional appointees to the 
federal district courts 

Nontraditional Traditional 

appointees appointees 



% 

(N) 

% 

(N) 

Occupation 





Politics/government 

11. B% 

(10) 

14.2% 

(25) 

Judiciary 

67.0% 

(57) 

39.2% 

(69) 

Large law firm 





100+ members 

5.9% 

(5) 

10.0% 

(19) 

50-99 

1.2% 

(D 

6.B% 

(12) 

25-49 

1.2% 

(1) 

6.2% 

(ID 

Medium size firm 





10-24 members 

3.5% 

(3) 

5.7% 

(10) 

5-9 

1.2% 

(1) 

6.8% 

(12) 

Small firm 





2-4 

3.5% 

(3) 

4.5% 

(8) 

solo 

— 


2.8% 

(5) 

Professor of law 

1.2% 

(1) 

1.1% 

(2) 

Other 

3.5% 

(3} 

1.7% 

(3) 

Experience 





Judicial 

72.9% 

(62) 

42,0% 

(74) 

Prosecutorial 

52.9% 

(45) 

44.3% 

(78) 

Neither 

11.8% 

(10) 

31.2% 

(55) 

Undergraduate education 





Public 

48.2% 

(41) 

46.6% 

(82) 

Private 

42.4% 

(36) 

46.6% 

(82) 

Ivy League 

9.4% 

(8) 

6.8% 

(12) 

Law school education 





Public ' 

45.9% 

(39) 

50.6% 

(89) 

Private 

42.4% 

(36) 

37.5% 

(66) 

Ivy League 

11.8% 

(10) 

11.9% 

(21) 

Gender 





Male 

36.5% 

(31) 

100.0% 

(176) 

Female 

63.5% 

(54) 

— 

— 

Ethnlclty/race 





White 

43.5% 

(37) 

100.0% 

(176) 

African American 

21.2% 

(18) 

— • 

— 

Hispanic 

30.6% 

(26) 

— • 

— 

Asian 

4.7% 

(4) 

— 

— 

ABA rating 





Well Qualified 

70.6% 

(80) 

69.9% 

(123) 

Qualified 

27.1% 

(23) 

29.0% 

(51) 

Not Qualified 

2.4% 

(8) 

1.1% 

(2) 

Political identification 





Democrat 

14.1% 

(12) 

5,1% 

(9) 

Republican 

68.2% 

(58) 

90.3% 

(159) 

None 

17.6% 

(15) 

4.5% 

(8) 

Past party activism 

34.1% 

(29) 

61.4% 

(108) 

Net worth 





Under $200,000 

8.2% 

(7) 

3.4% 

(8) 

$200-499,999 

21.2% 

(18) 

16.5% 

(29) 

$500-999,999 

10.8% 

(16) 

23.3% 

(41) 

$1+ million 

51.8% 

(44) 

56,0% 

(100) 

Average age at nomination 

47.4 


49.9 


Totai number of appointees 

85 


176 
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Diversity on the bench 

F rom the outset, the Bush administration set 
a goal of adding to the diversification of the 
federal bench, in fact, Assistant Attorney Gen- 
erat Beth Cook commented that, 

this President... came in saying he was looking for folks 
from all walks of life, if you took at his first set of nomi- 
nees, the diversity of fhe set of nominees was, l think 
striking. And if you look at what he has continued to do 
throughout his administration in terms of an even play- 
ing field, looking at the number of courts where he's had 
the privilege of appointing the first woman or appointing 
the first African-American woman, or appointing the first 
Turkish American or Southeast Asian American, { think 
he should be proud of it and I’m certainly proud to be a 
part of it.’ 


Table 1: Proportion of nontraditional lifetime judges in 
active service on courts of genera) jurisdiction 
on January 1, 2007, and on January 1, 2009 


U.S. district courts* 
Women 

African American 
Hispanic 
Aslan American 
Native American 

U.S. courts of appeals** 

Women 

African American 
Hispanic 
Asian American 


The attention to diversity is clear as the per- 
centage of nontraditional judges in active serv- 
ice totaled 38.8 percent at the aid of the 1 1 0th ^ 
Congress, an increase of 5.2 percent. 2 (See 
Table 1) This is a change from the previous two ah 
years where bench diversification decreased Wc 

(-.96 percent), but similar to Bush’s first term Afrl 

(6.7 percent and 8.7 percent during the 107th ^ 

and 1 08th congresses, respectively). Notably, Na i 
four of the five nontraditional groups made 
gains; 3 when considering all three court levels, Tot 
women increased their presence by 6.5 percent . 0l 

(13 seats), African Americans by 2.2 percent (2 *on 

seats), Hispanics by 5.3 percent (3 seats) and ^ 

Asian Americans by 60 percent (3 seats)/ em 

During Bush’s two terms in office, Hispanics "!. c 

achieved unprecedented success as their rep- 

reservation increased by almost 45 percent— 
they began 2001 with 42 judgeships and ended 2008 
with 60. Women, too, made great strides, adding 45 
seats to the 167 occupied at the start of Bush’s tenure, 
an increase of over 25 percent. African Americans and 
Asian Americans did not enjoy as much success during 
the last 8 years, adding only 7 and 2 seats, respectively. 

Examining the district courts specifically, when not 


U.S. Supreme Court*** 

Women 11.1 1 11.1 1 0.0 

African American 11.1 1 11.1 1 0.0 

All three court levels 

Women 237 199 25.2 212 6.5 

African American 10,6 89 10.6 91 2.2 

Hispanic 6.8 57 7.1 60 5,3 

Asian American 0.6 5 1.0 8 60.0 

Native American 0.0 0 0.0 0 

Total nontraditional**" 37.0 310 38.8 326 5.2 

’ Out of 664 aulhoiizfld litellme positions on the US. district courts. Soma double counling Is inevitable. 10 2009. J7 
womon also were either African American, Hispanic, or Asian American. 

’• Out ol 167 authorised lifetime positions oo the numbered circuits end the U.S. Court ol Appeals for Die nistrd d 
Columbia Circuit, ail courts ol general juris diclton. Some double counting is Inevitable. In 2009, 8 women also wars 
either Atric8n American or Hispanic 
••• Out ol 9 authorized positions oo Ihe U.S. Supreme Court, 

This percentage Bnd tote! does no! doublo count Ihoss who were classified in more then one category. 


Congress (Alaska, Idaho, Maine, Montana, New Hamp- 
shire, North Dakota, Vermont, and Wyoming). As we dis- 
cussed previously, this result is unremarkable since 
appointments are contingent upon vacancies and due to 
the smalt size of these states, fewer appointment oppor- 
tunities arise. In fact, during the past two years, only one 
vacancy occurred on a district court within these states. 5 


double counting women who also belong to a racial 
minority group, the proportion of nontraditional judges is 
39.3 percent, an increase of 4.8 percent (12 seals) from 
the previous two years. Even though diversity increased 
on the district courts, 9 states remain without any 
women judges, 20 without any African-American judges, 
and 35 without any Hispanic judges, compared to 10, 21 
and 36, respectively, at the end of the 109th Congress. 
These data suggest that although the nontraditional 
groups increased their presence, the majority were 
added to courts in states already represented by the rel- 
evant group. Asian Americans are present only on dis- 
trict courts in New York, California, Hawaii, and Kentucky 
(with the confirmation of Judge Amul Thapar). In addi- 
tion, the eight states that had never seated a nontradi- 
tional judge remain undiversified at the close of this 


1. Interview with Beth Cook, Assistant Attorney General, December 15, 
2008 

2. Note that Thble 1 of the sidebar cm diversity in our 2007 article mistak- 
enly calculated die number or women who were also either African Ameri- 
can, Hispanic, or Asian American as 31 on the district courts and 8 on the 
courts of appeals. The number on the district courts should have been 32, 
which changes the total nontraditional judges, when not double counting, 
from 311 to 310. Thus, the calculation of the percent decrease in nontradi- 
tional judges in 2007 should have been -.96. 

3. Historically, Native Americans have been represented only in district 
couns in Oklahoma. There have been no Native American judges in active 
service since 2003 when Frank Howell Seay took senior status. 

4 Data are from the Htsloy of t/u Federal Judiciary, hup:/ /www.fjc.gov, web 
site of the Federal Judicial Center, Washington, DC. This database contains 
biographical information on all Article 111 judges confirmed by the Senate 
since 1789, but lists only five classifications for race — African American, 
Asian American, Hispanic, Native American, and While. 

5. Joseph Laplante was nominated and confirmed to the District of New 
Hampshire. He is a white, male. Additionally, a vacancy from September 7, 
2006 remains unfilled in Wyoming 
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Table 2: Diversity on the district courts, January 1, 2009: Active judges aggregated by circuit 


Circuit 

% Female 
district courts 

% African 
American 

general population 

% African 
American 
district courts 

% Hispanic 
general 
popuiation 

% Hispanic 
district 

courts 

First. 1 

21.4 

6.1 

3.6 

30.3 

25.0 

First,2* 

19.1 

5.4 

4.B 

6.9 

0.0 

Second 

35.0 

15.9 

11.7 

15.3 

3.3 

Third 

28.1 

12.6 

14.0 

9.1 

5.3 

Fourth 

16.0 

22.7 

16.0 

5.9 

0.0 

Fifth 

24.1 

17.1 

7.6 

2B,3 

15.2 

Sixth 

23.0 

13.1 

11.5 

3.1 

0.0 

Seventh 

24.4 

11.4 

11.1 

10.1 

4.4 

Eighth 

26.3 

7.6 

15.B 

4.1 

0.0 

Ninth 

25.5 

5.5 

11.3 

2B.4 

9.4 

Tenth 

31.0 

4.6 

8.3 

16.4 

13.9 

Eleventh 

30,8 

21.5 

13.8 

14.3 

9.2 

D.C. 

25.0 

55.2 

33.3 

8.3 

8.3 


Data on general population compiled from |ha Siafisllcal Abstract found at: httpi/Awvw.census.govj'compendia/stalab ' Excluding Puerto Rico 


When not double counting women who also belong 
to a racial minority group, the proportion of nontradi- 
tional judges on the courts of appeals is 37.7 percent, 
an Increase of 6.7 percent (4 seats) over the last two 
years. However, this is somewhat misleading since the 
courts remained largely the same in terms of diversity- 
only women increased their representation. Presently, all 
of the geographic circuits have a sitting female judge, 
and all but the First and Eighth Circuits have more than 
one woman, with the Ninth Circuit having the most at 
nine, 8 The racial balance on the geographic circuit 
courts remained the same, with no increase in the num- 
ber of Hispanic or African-American jurists. Notably, the 
First Circuit remains the only court yet to seat an African 
American. Hispanic judges, both currently and histori- 
cally, have yet to serve on 6 of the 12 circuit courts of 
general jurisdiction (Fourth, Sixth, Seventh, Eighth, 
Eleventh, and DC). While Asian Americans have served 
on courts of appeals in the past, none does now. No 
Native American has ever served at this court level. 

Given the number of vacancies left at the end of 
Bush's term, in addition to those created by judges 
leaving active service since January 1, 2009 (57 district 
court, 15 courts of appeals, 1 Supreme Court) Obama 
will have ample opportunity to Increase the number of 
nontraditional judges represented on the federal bench. 


6. In relative terms, with the confirmations of Jennifer Elrod and Catha- 
rina Haynes, the Fifth Circuit has a slightly higher concentration of women, 
6 of 17 (35.3 percent) than the Ninth Circuit, 9 of 27 (33.3 percent). 

7. Of his five nominations to tire courts of appeals, its of mid-June, two are 
African American and one is a woman. If confirmed, Judge Sonia Sotomnyor 
would be the first Hispanic woman to serve on the U.S. Supreme Court. 

8. Asian Americans and Native Americans are omitted given the small (or 
nonexistent) cohorts of judges. Calculations Tor the First Circuit are per- 
formed with and without Puerto Rico to get a more reliable view of the con- 
gruence between the Hispanic population in that jurisdiction and its 
representation on the district bench. 


Certainly, if his initial nominations to both the Supreme 
Court and courts of appeals are Indicative of his com- 
mitment to diversity, underrepresented groups will real- 
ize substantial gains. 6 7 8 

Table 2 aggregates district courts by circuit and lists 
the percentage of women in each district. It also com- 
pares the percentage of African Americans and Hispan- 
ics to the percentage of each group in the circuit’s 
general population, since we may expect states with 
more diverse populations to also have more diverse 
courts.® Women have the greatest presence on district 
courts within the Second and Tenth circuits, and the 
lowest within the First and Fourth. The Second Circuit 
saw the largest increase as 4 of the 14 new female 
judges appointed to district courts are within that juris- 
diction. As in years past, the highest concentration of 
African-American district judges is in the Fourth Circuit; 
and, not surprisingly, it is the circuit with the largest 
population of African Americans. However, in comparing 
overall representation on the federal bench to the gen- 
eral population, African American representation on the 
courts exceeding population concentration occurs in 
only four circuits (Third, Eighth, Ninth, Tenth), The con- 
verse is true in the most Southern circuits (Fifth and 
Eleventh), and the disparity is much greater, nearly 10 
percent. Despite the proportion and number of Hispanic 
appointees over Bush’s eight years in office, surpassing 
that of any previous president, under-representation is 
even more acute for this group; the states of the First, 
Fourth, Sixth, and Eighth Circuits have no Hispanic dis- 
trict judges and relative to the population concentration, 
the Second, Fifth and Ninth Circuits have very few. The 
highest congruence between population and judicial 
representation is on the Third and Seventh Circuits. 

— Sara Schiavoni 
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net worth of $1 million or more but 
the proportion for traditional 
appointees was somewhat higher. 
Conversely the proportion of nontra- 
ditional appointees with a net worth 
under $500,000 was about 3 in 10 
compared to about 2 in 10 for the tra- 
ditional appointees. 

• Nontraditional appointees were 
on the whole younger than tradi- 
tional appointees — on average two 
and one-half years younger. 

Table 3 offers a portrait of all of W. 
Bush’s district court appointees dur- 
ing his presidency compared to those 
appointed to the district bench by his 
four immediate predecessors in office. 
Among the noteworthy findings: 

■ The W. Bush appointees’ profile 
was consistent with the trend of the 
continued professionalization of the 
federal judiciary. The majority of 
Bush appointees had judicial experi- 
ence, a proportion similar to that for 
the Clinton appointees. In a previous 
article in this series, we noted that 
during his First term, W. Bush had 
continued the trend of promoting 
within the federal judiciary, that is, 
promoting U.S. magistrates or bank- 
ruptcy judges to the district court 
bench.” This trend began with the 
Ford administration {8 percent came 
from these ranks), and continued 
with subsequent presidents, with pro- 
portions ranging from 5 percent for 
Carter and Reagan to Bush Sr.’s 11 
percent and Clinton’s 12 percent. 

Promotion from within the federal 
judiciary rose to 17 percent during 
W. Bush's first term when he named 
26 who were serving as U.S. magis- 
trates and 3 who were U.S. bank- 
ruptcy judges. During the second 
term, an additional 14 U.S. magis- 
trates were named, thus maintaining 
the historic W. Bush proportion at 
close to 17 percent. Half of the pro- 
motions from within the federal judi- 
ciary were nontraditional appointees, 
which compares to the 45 percent of 
the first term appointees, 

• Bush’s appointees had the 
largest proportion of all five adminis- 
trations with prosecutorial experi- 
ence. Overall, continuing the trend 
that began with Carter, there was a 


larger proportion with judicial than 
prosecutorial experience. 

• W. Bush’s appointees had the 
lowest proportion of all five adminis- 
trations with neither judicial nor 
prosecutorial experience, thus, 
arguably, characterizing the W. Bush 
appointees on the whole as having 
the strongest professional creden- 
tials since and including the Roo- 
sevelt appointees. This is reinforced 
by the findings of the ABA ratings, 
which show that 7 in 10 received the 
highest rating, the best record since 
ratings began. 

• The proportion of Bush 
appointees with an Ivy League law 
school education was the lowest 
since the Reagan appointees. Taking 
into account the non-Ivy prestige law 
schools, about 31 percent of the 
Bush appointees had a prestige legal 
education compared to 38 percent 
of the Clinton appointees. 

• In terms of gender diversity, 
Bush’s record was second only to Bill 
Clinton’s. Prior to Jimmy Carter’s 
administration there were only token 
numbers of women appointed. The 
.first George Bush set a historic record 
for a Republican president, exceeded 
only by his son. But it was Democrat 
Bill Clinton who set the har at its high- 
est point with women constituting 
close to SO percent of his district 
court appointments. Although W. 
Bush did not match Clinton’s record, 
it should be noted that he nominated 
a woman, his White House Counsel 
Harriet Miers, to replace Sandra Day 
O’Connor in 2005, but the nomina- 
tion was withdrawn after heavy con- 
servative opposition.’* 

• In terms of race, although Jimmy 
Carter’s administration was the 
breakthrough presidency for the 
appointment of African Americans 
to the district court bench, Bill Clin- 
ton once again raised the bar (17 
percent). George W. Bush’s record 
of African-American appointments 
was far from Clinton's and in terms 
of proportions, matched the record 
of his father with just under 7 per- 
cent of his total appointments. 

• With the appointment of His- 
panics, however, W. Bush set a new 
record with an overall proportion of 


10 percent, pointedly better than the 
Clinton and Carter record. The His- 
panic vote was important to Bush’s 
victories in 2000 and 2004 and the 
selection of highly qualified jurists 
with Hispanic heritage was one way 
of acknowledging a vital component 
of Bush’s electoral coalition. The 
same could be said for Bush’s Demo- 
cratic predecessors in terms of their 
appointments of women and African 
Americans. (In general, see "Diver- 
sity on the bench," page 276). 

• As for Asian Americans, as seen 
in Thble 3, only token appointments 
have heen made and W. Bush’s pro- 
portion was about the same as Clin- 
ton's. 

• Overall, the percentage of Bush’s 
traditional (white male) appoint- 
ments was 67 percent, second lowest 
only to Clinton’s 52 percent. 

• The findings for political identi- 
fication in Table 3 show that of all 
five administrations, W. Bush 
appointed the lowest proportion 
from his political party and the high- 
est proportion from the opposing 
party. He also appointed the highest 
proportion of those not affiliated 
with any party. To be sure, more than 
8 out of 10 appointed by W. Bush 
were Republicans. And, of course, 
the changed political environment 
of Bush’s last two years likely was 
largely responsible for the numbers 
and proportions of Democrats and 
nonaffiliateds appointed. (In gen- 
eral, see "Partisan makeup of the 
bench,” page 282). 

• The proportion of appointees 
with prominent prior party activism 
was slightly larger than the proportion 
of Clinton appointees, but noticeably 
smaller than the proportions of the 
other three presidents, and, indeed, 
markedly lower than all other admin- 
istrations since and including the Roo- 
sevelt administration. 15 As we observed 


It. Goldman, et. at, W. Rush 's Judiciary, supra n. 
3. at 268. 

12. See the account in Jan Crawford Green- 
burg, Supreme Conflict, The Inside Story op the 
Struggle For Control of the United States 
Supreme Court 247-285 (New York; Penguin 
Books, 2008). 

13, Sheldon Goldman, Picking Federal Judces: 
Lower Court Selection From Roosevelt 
Through Reagan 349 (New Haven: Yale Univer- 
sity Press, 1997). 
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Table 3. U.S. district court appointees compared by administration 



W. Bush 

Clinton 

Bush 

Reagan 

Carter 

Occupation 

% 

(N) 

% 

(N) 

% 

(N) 

% 

<N) 

% (N) 

Politics/government 

13.4% 

(35) 

11.5% 

(35) 

10,0% 

(16) 

13.4% 

(39) 

5.0% (10) 

Judiciary 

Large law ?frm 

48.3% 

(126) 

48.2% 

(147) 

41.9% 

(62) 

36.9% 

(107) 

44.6% (90) 

100 + members 

9.2% 

(24) 

8.6% 

(20) 

10.8% 

(16) 

6,2% 

(18) 

2.0% (4) 

50-99 

S.0% 

(13) 

5.2% 

(16) 

7.4% 

(ID 

4.8% 

(14) 

5.9% (12) 

25-49 

Medium size firm 

4.6% 

(12) 

4.3% 

(13) 

7.4% 

(ID 

6.9% 

(20) 

5.9% (12) 

10-24 members 

5.0% 

(13) 

7.2% 

(22) 

8.0% 

(13) 

10.0% 

(29) 

9.4% (19) 

5-9 

Small firm 

5.0% 

(13) 

6.2% 

(19) 

8.1% 

(9! 

9.0% 

(26) 

9.9% (20) 

2-4 

4.2% 

0D 

4.6% 

(14) 

3.4% 

(5) 

7.2% 

(21) 

11.4% (23) 

solo 

1.9% 

(5) 

3.0% 

(11) 

1.4% 

(2) 

2.8% 

(8) 

2.5% (5) 

Professor of law 

1.1% 

(3) 

1.6% 

(5) 

0.7% 

(D 

2.1% 

(6) 

3.0% (6) 

Other 

Experience 

2.3% 

(6) 

1.0% 

(3) 

1.4% 

(2) 

0.7% 

(2) 

0.5% (1) 

Judicial 

52.1% 

(136) 

52.1% 

(159) 

46.6% 

(69) 

46.2% 

(134) 

54.0% (109) 

Prosecutorial 

47.1% 

(123) 

41.3% 

(126) 

39.2% 

(58) 

44.1% 

(128) 

38.1% (77) 

Neither 

Undergraduate education 

24.9% 

(65) 

28.9% 

(88) 

31. B% 

(47) 

28.6% 

(83) 

31.2% (63) 

Public 

47.1% 

(123) 

44.3% 

(135) 

40.0% 

(68) 

37.9% 

(110) 

55.9% (113) 

Private 

45.2% 

(118) 

42.0% 

(128) 

39.9% 

(59) 

48.6% 

(141) 

34.2% (69) 

Ivy League 

Law school education 

7.7% 

(20) 

13.8% 

(42) 

14.2% 

(21) 

13.4% 

(39) 

9.9% (20) 

Public 

49.0% 

(128) 

39.7% 

(121) 

52.7% 

(78) 

44.8% 

(130) 

52.0% (105) 

Private 

39.1% 

(102) 

40.7% 

(124) 

33.1% 

(49) 

43.4% 

(126) 

31.2% (63) 

Ivy League 

Gender 

11.9% 

(31) 

19.7% 

(60) 

14.2% 

(21) 

11.7% 

(34) 

16.6% (34) 

Male 

79.3% 

(207) 

71.5% 

(218) 

80.4% 

(119) 

91.7% 

(266) 

85.6% (173) 

Female 

Ethnlclty/race 

20.7% 

(54) 

28.5% 

(87) 

19.6% 

(29) 

8.3% 

(24) 

14.4% (29) 

White 

81.6% 

(213) 

75.1% 

(229) 

89.2% 

(132) 

92.4% 

(26B) 

78.2% (158) 

African Amer. 

8.9% 

(13) 

17.4% 

(53) 

6.8% 

(10) 

2.1% 

(6) 

13.9% (28) 

Hispanic 

10.0% 

(26) 

5.9% 

(16) 

4.0% 

(6) 

4.8% 

(14) 

6.9% (14) 

Aslan 

1.5% 

(4) 

1.3% 

(4) 

— ■ 

— 

0.7% 

(2) 

0.5% (1) 

Native American 

— 


0.3% 

(1) 

— 

— 

— 

— 

0.5% (1) 

Percentage white male 

ABA rating 

67.4% 

(176) 

52.4% 

(160) 

73.0% 

(1 0B) 

84.8% 

(246) 

67.8% (137) 

EWQ/WQ 

70,1% 

(183) 

59.0% 

(180) 

57.4% 

(65) 

53.5% 

(155) 

51.0% (103) 

Qualified 

28.4% 

(74) 

40.0% 

(122) 

42.6% 

(83) 

46.6% 

(135) 

47.5% (96) 

Not Qualified 

Political identification 

1.5% 

(4) 

1.0% 

(3) 


” 



1.5% (3) 

Democrat 

8.0% 

(21) 

67.5% 

(267) 

6.1% 

(9) 

4.B% 

(14) 

91.1% (184) 

Republican 

83.1% 

(217) 

6.2% 

(19) 

8B.5% 

(131) 

91.7% 

(266) 

4.5% (9) 

Other 

— 


0.3% 

(D 

— 

— 

— 

— 

— — 

None 

B.8% 

(23) 

5.9% 

(18) 

5.4% 

(8) 

3.4% 

(10) 

4.5% (9) 

Past party activism 

Net worth 

52.5% 

(137) 

50.2% 

(153) 

84.2% 

(95) 

60.3% 

(175) 

01.4% (124) 

Under $200,000 

5.0% 

(13) 

13.4% 

(41) 

10.1% 

(15) 

17.9% 

(52) 

35.8%* (53) 

$200-490,999 

18.0% 

(47) 

21.9% 

(66) 

31.1% 

(46) 

37.6% 

(109) 

41.2% (61) 

$500-999,999 

21.8% 

(57) 

26.9% 

(82) 

26.4% 

(39) 

21.7% 

(63) 

18.9% (20) 

$1+ million 

Average age at nomination 

55.2% 

49.1 

(144) 

38.0% 

49.5 

(116) 

32.4% 

4B.2 

(48) 

22.8% 

48.6 

(66) 

4.0% (6) 

49.6 

Total number of appointees 261 


305 


148 


290 


202 


* Those figures are tor appointees confirmed by the 9Bth Congress for bB but six Canor district court appointees (lor whom no data wars available). 
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Table 4, How Hie Bush appointees to the appeals courts 
confirmed during the 110th Congress compare to 
those confirmed during his first six years 

110th 107th*109th 

Congress Congresses 



% 

(N) 

% 

(N) 

Occupation 





Politics/govern men t 

— 

— 

22.4% 

(ID 

Judiciary 

60.0% 

(8) 

40.9% 

(23) 

Large law firm 





100+ members 

10.0% 

(1) 

4.1% 

(2) 

50-99 

— 


B.2% 

(4) 

Medium size firm 





19-24 members 

10.0% 

(D 

6.1% 

(3) 

Small firm 





2-4 

— 

— 

2.0% 

(D 

solo 

— 

— 

2.0% 

(1) 

Professor 

20.0% 

(2) 

4.1% 

(2) 

Other 

— 

— 

4.1% 

(2) 

Experience 





Judicial 

80.0% 

(8) 

57.1% 

(28) 

Prosecutorial 

30.0% 

(3) 

34.7% 

(17) 

Neither 

10.0% 

(1) 

20.6% 

(14) 

Undergraduate education 





Public 

30.0% 

(3) 

36.7% 

(18) 

Private 

50.0% 

(5) 

46.9% 

(23) 

Ivy League 

20.0% 

(2) 

10.3% 

(8) 

Law school education 





Public 

30.0% 

(3) 

40.8% 

(20) 

Private 

40,0% 

(4) 

34.7% 

(17) 

ivy League 

30.0% 

(3) 

24.5% 

(12) 

Gender 





Male 

60.0% 

(6) 

77.6% 

(38) 

Female 

40.0% 

■ (4) 

22.4% 

(11) 

Ethnlcity/race 





White 

100.0% 

(10) 

81.8% 

(40) 

African American 

— 

— 

12.2% 

(6) 

Hispanic 

— 

— 

6.1% 

(3) 

Percentage white male 

60.0% 

(6) 

65.3% 

(32) 

ABA rating 





Well qualified 

90.0% 

(8) 

07.3% 

(33) 

Qualified 

10.0% 

(D 

32.7% 

(10) 

Political Identification 





Democrat 

10.0% 

(1) 

6.1% 

(3) 

Republican 

90.0% 

(9) 

91 .8% 

(45) 

None 

— 

— 

2.0% 

(D 

Past party activism 

80.0% 

(8) 

65.3% 

(32) 

Net worth 





Under $ 200,000 

— 

— 

6.1% 

(3) 

$200-499,999 

— 

— 

20.4% 

(10) 

$500-999,999 

30.0% 

(3) 

20.5% 

(13) 

$1+ million 

70.0% 

(?) 

40.9% 

(23) 

Total number of appointees 

10 


49 


Average age at nomination 

49.2 


49.7 



two years ago: “This reflects in large 
part the impact of the relatively non- 
political non traditional appointees 
but also the relatively nonpolitical 
backgrounds of the traditional 
appointees whose professional careers 
were on the state bench or federal 
magistrate/bankruptcy positions. It 
would appear that party affiliation 
rather than past party activism was of 
greater importance, ” H 

* Findings for net worth reveal 
that for the first time, a clear major- 
ity of appointees were millionaires. 
There has been a steady increase of 
the proportion of millionaires from 
4 percent of Carter appointees to 23 
percent of Reagan appointees to 32 
percent of Bush 1 appointees, to 38 
percent of Clinton appointees to W. 
Bush’s 55 percent. Inflation may 
account for some of the increase, 
but the conclusion is inescapable 
that relatively stagnant judicial 
salaries have made it more afford- 
able for the well-to-do to go on the 
bench than for the less well-to-do. If 
Congress does not substantially 
raise the salaries of federal judges, it 
is likely that the profile of the fed- 
eral judiciary increasingly will be 
skewed to the wealthy. 

• Of the three Republican admin- 
istrations represented in Table 3, 
George W. Bush's appointed on aver- 
age the oldest cohort. But his cohort 
was still on average younger than the 
appointees of the two Democrats, 
Carter and Clinton. 

Appeals court appointees 

During the 1 10th Congress, President 
George W. Bush nominated 22 indi- 
viduals to lifetime judgeships on the 
federal circuit courts of general juris- 
diction, of which 10 were confirmed. 
(Three are profiled in “Some notable 
Bush appointees,” page 263). Table 4 
compares the demographic portrait 
of those 10 to the Bush appointees 
confirmed by the previous three con- 
gresses. Thble 5 compares all the non- 
traditional appointees during W. 
Bush's two terms in office (a total of 
21) to the traditional appointees (a 
total of 38). Table 6 aggregates all of 
Bush’s appeals court appointees and 
compares them to the appointees of 


his four predecessors in office. With 
Tables 4 and 5 we are dealing with rel- 
atively small numbers, thus percent- 
age differences must be treated 
cautiously. 


In examining Table 4, there are 
several findings worth highlighting; 


14. Goldman, et. a!.. Picking judges in a time of 
turmoil , supra n. 9 at 276, 
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Table 5. How the Bush non-traditiona! appointees 

compared to his traditional appointees to the U.S. 
appeals courts 

Nontraditional Traditional 

appointees appointees 



% 

(N) 

% 

(N) 

Occupation 





Poiitics/government 

9.5% 

(2) 

23.7% 

(9) 

Judiciary 

71.4% 

(15) 

38.8% 

(14) 

Large law firm 





100+ members 

9.5% 

(2) 

2.6% 

(D 

50-99 

4.8% 

(1) 

7.9% 

(3) 

Medium size firm 





10-24 mem be re 

— 

— 

10.5% 

(4) 

Small firm 





2-4 

— 

— 

2.6% 

(1) 

solo 

— 

— 

2.6% 

(1) 

Professor of law 

4.8% 

!D 

7.9% 

(3) 

Other 

— 


5.3% 

(2) 

Experience 





Judicial 

85.7% 

(18) 

47.4% 

(18) 

Prosecutorial 

33.3% 

(7) 

34.2% 

(13) 

Neither 

4.8% 

(1) 

36.6% 

(14) 

Undergraduate education 





Public 

42.9% 

(9) 

31.6% 

(12) 

Private 

42.9% 

(9) 

50.0% 

(19) 

Ivy League 

14.3% 

(3) 

18.4% 

(7) 

Law school education 





Public 

30.1% 

(6) 

42.1% 

(16) 

Private 

38.1% 

(8) 

31.6% 

(12) 

Ivy League 

23.8% 

(5) 

26.3% 

(10) 

Gender 





Male 

28.6% 

(9) 

100.0% 

(39) 

Female 

71.4% 

(15) 

— 

— 

Ettinicity/race 





White 

57.1% 

(12) 

100.0% 

(38) 

African American 

28.6% 

(6) 

— 

— 

Hispanic 

14.3% 

(3) 

— 

— 

ABA rating 





Well Qualified 

66.7% 

(14) 

73.7% 

(28) 

Qualified 

33.3% 

m 

26.3% 

(10) 

Political Identification 





Democrat 

14.3% 

(3) 

2.6% 

(D 

Republican 

81.0% 

(14) 

97.4% 

(37) 

Nona 

4.8% 

(D 

— 

— 

Past party activism 

38.1% 

(8) 

84.2% 

(32) 

Net worth 





Under $200,000 

9.5% 

(2) 

2.6% 

(D 

$200-499,999 

14.3% 

(3) 

10.4% 

(7) 

$500-999,999 

23.8% 

(5) 

28.9% 

(11) 

$1+ million 

52.4% 

(11) 

50.0% 

(19) 

Average age at nomination 

49.7 


49.7 


Total number of appointees 

21 


38 



* Those confirmed during the 
1 10th Congress were more likely to 
come from the judicial ranks or have 
judicial experience than the 
appointees confirmed during the 
previous three congresses. 


• A larger proportion of appointees 
confirmed during the 110th Congress 
were women but none were of an eth- 
nic or racial minority. 

• Nine out of 10 of the most recent 
appointees received the highest ABA 


raring compared to under 7 in 10 
confirmed during the previous three 
congresses, 

• Seven in 10 of the most recent 
appointees had a net worth over $1 
million compared to under 5 in 10 
confirmed during the previous three 
congresses. 

Over his two terms in office 
George W. Bush appointed 38 white 
males (traditional appointees) and 
21 who did not fit this profile — racial 
or ethnic minority males and 
women, some of whom also were 
from a racial or ethnic minority 
(nontraditional appointees). Table 5 
compares the two groups: 

• About twice the proportion of 
nontraditional appointees were 
already judges when appointed to 
the circuit courts. The proportion of 
nontraditional appointees with judi- 
cial experience was close to twice 
that for traditional appointees. 

• Whereas about one third of the 
traditional appointees had neither 
judicial nor prosecutorial experience, 
the proportion for the nontraditional 
appointees was under 5 percent, 

• Both groups had close to the 
same proportions given the highest 
ABA raring with the edge leaning 
towards the traditional appointees. 

• Democrats and Independents, 
although few in number, were more 
likely to be found among the nontra- 
ditional appointees. 

• Traditional appointees were 
much more likely to have a record of 
past partisan activism than nontradi- 
rional appointees. 

■ The net worth for the nontradi- 
tional and traditional groups of 
appointees was approximately the 
same. 

• The average age at time of nom- 
ination was the same for both groups 
of appointees. 

Thble 6 presents the composite por- 
trait of all W. Bush's appeals court 
appointees during his two terms in 
office compared to the composite 
portraits of the appointees of Presi- 
dents Carter, Reagan, Bush Sr., and 
Clinton. The findings reveal: 

• Almost 1 in 5 Bush appointees 


utnir'A'niDc om 
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Partisan makeup 
of the bench 

F rom the beginning of 2001 to the end of 2006, we 
saw little impact of the Bush appointments to the 
federal bench. When he took office in 2001, 51 per- 
cent of the judges sitting on lower federal courts were 
appointed by Republican presidents; at the end of the 
109th Congress (2007) that percentage had increased 
marginally to 52.6. Despite the Democrats gaining a 
majority in the Senate and the associated claims by 
Republicans that there was a slowdown in acting on 
Bush nominees, this trend strengthened during the 
1 1 0th Congress. 1 When it ended in December of 
2008, 56.1 percent of active judges on the lower fed- 
eral courts were appointed by Republican presidents.* 
In effect, from 2007 to 2008, Bush increased the per- 
centage of Republican-appointed judges by 3.5 per- 
cent, compared to just 1.6 percent for the previous 6 
years. 

This change in partisan makeup of the bench can be 
explained by two factors. First, a greater number of 
vacancies— especially on the district courts— came from 
Democratic appointees. 3 From 2001 to 2006, 169 
judges left active service and only 41 (24 percent) were 
appointed by Democratic presidents. By contrast, from 
2007 to 2008, this percentage increased to 39 percent 
overall, with 42 percent coming from district courts. 
While still remarkably strong, this is the first sign the 
Clinton cohort is starting to age as 33 percent of ali 
vacancies came from Clinton appointees. 

Second, during his last two years in office, Bush 
made more federal judicial appointments. Even with the 
partisan change in the Senate and his lame duck status. 
Bush nominated and obtained confirmation for 68 
judges (58 district court and 10 circuit court)— 18 more 
than the previous two years. This is partially because he 
had more judicial positions to fill; nonetheless, the 
impact is the same. 

Regarding these last two years of Bush’s judicial 
appointments, there was a marked shift in judicial open- 
ings in terms of the party of the appointing president. 
Historically, the bulk of appointment opportunities come 
from judges taking senior status or retiring. One expla- 
nation is that they do so under a partisan-compatible 
president and Congress since their replacement is more 
likely to be ideologically similar. In addition, the “genera- 
tional effect" dictates that the overall complement of 
departing judges in any given administration is domi- 
nated by the appointees of a specific predecessor of 
the same party as the sitting president. Combining 
these two phenomena resulted in Reagan and H. W. 
Bush judges being replaced by George W. Bush 
appointees during the first six years of his tenure. 

However, from 2007 to 2008, we saw a substantial 
increase in the retirements of Clinton appointees, partic- 


ularly at the district court level. Forty Clinton district 
court judges left while W. Bush was president and half 
of them left active service from 2007 to 2008. Although 
they did not leave with a partisan-compatible president, 
the Democrats controlled the majority in the Senate, 
thus those judges left knowing it would be more difficult 
for the president to nominate someone too ideologically 
conservative. The data support this conclusion, as the 
proportion of Democrats nominated to district court 
positions during the last two years almost doubled from 
the previous six. 4 

Despite the increase in retirements from the district 
courts, Table 1 illustrates that the Clinton cohort 
remains strong on both the district courts and the 
courts of appeals, where it accounts for 38 percent and 
32.3 percent of judges respectively. This is just shy of 
the 38.1 percent and 32.9 percent of Bush appointees, 
a difference of one judge at both levels. However, this 
may change in the near future, as the historical pattern 
suggests that accelerated departures from the bench 
(especially retirements) follow changes in partisan con- 
trol of the White House. 5 In fact, since January 1 , 2009, 
22 judges have left active service, of which 45 percent 
were Clinton appointees. 

Given this pattern, unless there is an omnibus judges 
bill similar to Senate Bill 2774, which would have cre- 
ated 48 new judgeships (38 district court, 10 courts of 
appeals), it will be difficult for Obama to shift the parti- 
san composition of the bench in any considerable way 
for a number of years. In fact, assuming no additional 
Clinton or Carter judges retire, which is very unlikely, it 
would require nearly 45 percent of the judges appointed 
by Reagan and H. W. Bush to leave active service to 
bring partisan equity back to the courts 

The data in Table 1 also underscore the impact of 
judges opting to take senior status, since the number of 
senior judges is more than half the number of active 
judges on each court level. Republican appointees 
make up a clear majority of senior judges— 64 percent 
and 71 percent on the district courts and courts of 
appeals, respectively. While senior judges have reduced 
caseloads, they nonetheless are a critical component of 
the judiciary and certainly the strong Republican major- 
ity has an impact on judicial decision making. Even with 
the increase in Clinton judges taking senior status, 
absent a dramatic rise in the number of full retirements 
by senior judges, Republicans will have the numerical 
advantage for many years to come. 

Looking at the courts separately, the trend of partisan 
disagreement over district court nominees continued 


1. Politico, March 5, 2008 “Nominations starcdown in the Senate." 

2. This calculation is for authorized judgeships, and thus includes vacan- 
cies. 

3. Vacancy data include judges who left the bench due to retirement, res- 
ignation, elevation, and death — the overwhelming majority, of course, took 
senior status. 

4. See Table 3 in text. 

5. Set Deborah Barrow, Cary Zuk and Gerard Gryski, THE FEDERAt. JUDICIARY 
AND lNsnruTiONAj. Chance {Ann Arbor; University of Michigan Press, 1996). 
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Rule impeded progress on Bush’s judicial nominees/ 
Bush obtained confirmation of 58 district court judges 
out of 85 appointment opportunities (but only 79 sub- 


6. Sheldon Goldman, Elliot Slotnick, Genud Gryski, Gary Zuk, and Sara 
Schiavoni, W. Bush Remaking the Judiciary: IJkt Father Like Sont 86 Judicature 
282 (2003) and Sheldon Goldman, Elliot Slotnick, Gerard Gryski, anti Sara 
Schiavoni, W Bush's Judiciary: The First Term Record, 88 Judicature 244 (2005). 
Sheldon Goldman, Elliot Slotnick, Gerard Gryski, and Sura Schiavoni, Pick- 
ing judges in a lime of turmoil: W. Bush's judiciary during die lQ9lh Congress, 90 
Judicature 252 (2007). 

7. Sec page 263 for a discussion of the rule. 

8. Of the 85 opportunities, 43 (50%) came from judges taking senior sta- 
tus, 28 from inherited vacancies, 6 From resignations, 2 from elevations to the 
courts of appeals, 2 From retirements, and 4 from death. 

9. Bush did not benefit from any judgeship legislation during the 108th, 
109th or 110th Congresses. 

10. Adding senior judges to those in active service totals 1259 judges, 
which increases to 1299 when including vacancies. 


mitted nominations}/ This Is a vast 
improvement over the 35 confirma- 
tions from the 1 09th Congress, but 
Bush stiii left 27 vacancies as his 
term expired. 

Owing primarily to the decrease 
in appointment opportunities dur- 
ing the last four years 6 7 8 9 and an 
increase in contention over district 
court nominees, by the end of the 
110th Congress, Bush appointed 
261 judges— significantly fewer 
than Clinton's record of 305. How- 
ever, the impact of Bush's appoint- 
ments is clear. Overall, Republican 
appointees now constitute 56.2 
percent of the total authorized 
positions, and 58.6 percent of active 
judges. This is considerably more than 
the 52.4 percent of authorized positions 
and 55 percent of active judges from 
just two years ago. 

During his first six years in office Bush 
had a difficult time getting his 
appointees to the courts of appeals 
confirmed and this trend continued dur- 
ing the 1 10th Congress. At the start of 
the congressional tern there were 16 
appellate court vacancies, with 7 addi- 
tional positions left by 5 judges taking 
senior status, 1 retirement, and 1 death. 
In total, Bush had 23 appointment 
opportunities to the courts of appeals 
for which he submitted 22 nominations. 
He succeeded in getting 10 nominees 
confirmed. 

Despite the strength of the Clinton 
cohort (only one Clinton appointee took 
senior status) Republican appointees 
now comprise 55,7 percent (93) of the 
167 seats authorized for the courts of 
appeals, which is 2.4 percent more than two years ago. 
However, taking into account only active judges, the 
Republican majority swells to 60.4 percent, illustrating 
that it is firmly in the Republican column for the foresee- 
able future. 

The Republican advantage widens upon factoring 
senior status judges Into the mix. Combining both court 
levels, 61 .3 percent of all judges currently hearing cases 
were appointed by Republican presidents. 10 The Repub- 
lican edge is more pronounced at the appellate level 
where 64.4 percent were appointed by Republicans, as 
compared to 60.5 percent on the district courts. Reagan 
appointees dominate the group of senior judges— they 
comprise more than one third of the district and appel- 
late courts, tfs 



Table 1 . Make-up of federal bench by appointing president, 
January 1, 2009 (lifetime positions on lower courts 
of general jurisdiction). 




District courts 


Courts of appeals 



Active 

Senior 

Active 

Senior 


% 

(N) 

% 

(N) 

% 

(N) 

% 

(N) 

Bush, G.W. 

38.1 

253 

0.0 

0 

32.9 

55 

1.0 

1 

Clinton 

38.0 

252 

8.1 

30 

32.3 

54 

3.0 

3 

Bush 

10.5 

70 

12.7 

47 

10.8 

18 

14.1 

14 

Reagan 

7,2 

48 

35.2 

130 

11.4 

19 

42.4 

42 

Carter 

1.7 

11 

23.8 

88 

4.2 

7 

20.2 

20 

Ford 

0.2 

1 

4.3 

16 

0.8 

1 

3.0 

3 

Nixon 

0.2 

1 

11.4 

42 

0.0 

0 

10.1 

10 

Johnson 

0.2 

1 

3.3 

12 

— 

— 

5.1 

5 

Kennedy 

— 

— 

0.8 

3 

— 

— 

1.0 

1 

Eisenhower 

— 

— 

0.3 

1 

_ 

— 

— 

— 

Vacancies 

4.1 

27 

— 

- 

7.8 

13 



Total 

100.2% 

664* 

99.9% 

369 

100% 

167 

99.9% 

99 


•Does nol include 1f» 1 1 temporary district court judgeship a. 


during the 110th Congress/ Even though Republicans 
claimed that Democrats’ invocation of the Thurmond 


— Sara Schiavoni 
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Table 6. U.S, appeals court appointees compared by administration, Carter through W. Bush 



W. Bush 

Clinton 

Bush 

Reagan 

Carter 


% 

(N) 

% 

(N) 

% 

<N> 

% 

(N) 

% 

<N| 

Occupation 











Poiitlcs/government 

18.8% 

(11) 

6.6% 

(4) 

10.0% 

(4) 

6.4% 

(5) 

5.4% 

(3) 

Judiciary 

49,1% 

(29) 

52.5% 

(32) 

59.5% 

(22) 

55.1% 

(43) 

46.4% 

(26) 

Large law firm 











100+ members 

5.1% 

(3) 

11.5% 

(7) 

0.1% 

(3) 

5.1% 

(4) 

1.8% 

(D 

50-99 

6.8% 

(4) 

3.3% 

(2) 

8.1% 

(3) 

2.6% 

(2) 

5.4% 

(3) 

25-49 

— 


3.3% 

(2) 

— 

- 

6.4% 

(5) 

3.6% 

(2) 

Medium size firm 











10-24 members 

6.8% 

(4) 

9.8% 

(6) 

6.1% 

(3) 

3.9% 

(3) 

14.3% 

(6) 

5-9 

— 


3.3% 

(2) 

2.7% 

(D 

5.1% 

(4) 

1.8% 

(1! 

Small firm 











2-4 

1.7% 

(1) 

1.6% 

(D 

_ 

— 

1.3% 

(1) 

3.6% 

(2) 

soto 

1.7% 

(D 

— 

— 

— 

— 

_ 

— 

1.8% 

(1) 

Professor 

6.8% 

(4) 

8.2% 

(5) 

2.7% 

(1) 

12.8% 

(10) 

14.3% 

(8) 

Other 

3.4% 

(2) 

— 


— 


1.3% 

(D 

1.8% 

(D 

Experlonce 











Judicial 

61.0% 

(36) 

59.0% 

(36) 

62.2% 

(23) 

60.3% 

(47) 

53.6% 

(30) 

Prosecutorial 

33.9% 

(20) 

37.7% 

(23) 

29.7% 

(ID 

28.2% 

(22) 

30.4% 

(17) 

Neither 

25.4% 

(15) 

29.5% 

(10) 

32.4% 

(12) 

34.6% 

(27) 

39.3% 

(22) 

Undergraduate education 











Public 

35.8% 

(21) 

44.3% 

(27) 

29.7% 

(11) 

24.4% 

(19) 

30.4% 

(17) 

Private 

47.4% 

(28) 

34.4% 

(21) 

59.5% 

(22) 

51.3% 

(40) 

51.6% 

(29) 

Ivy League 

17.0% 

(10) 

21.3% 

(13) 

10.8% 

(4) 

24.4% 

(19) 

17.9% 

(10) 

Law school education 











Public 

39.0% 

(23) 

39.3% 

(24) 

32.4% 

(12) 

41.0% 

(32) 

39.3% 

(22) 

Private 

35.6% 

(21) 

31.1% 

(19) 

37.6% 

(14) 

35.9% 

(28) 

19.6% 

(11) 

ivy League 

25.4% 

(15) 

29.5% 

(16) 

29.7% 

(11) 

23.1% 

(18) 

41.1% 

(23) 

Gender 











Male 

74.6% 

(44) 

67.2% 

(41) 

81.1% 

(30) 

94.9% 

(74) 

80.4% 

(45) 

Female 

25,4% 

(15) 

32.8% 

(20) 

18.9% 

(7) 

5.1% 

(4) 

19.6% 

(11) 

Ethniclty/race 











White 

84,7% 

(50) 

73.8% 

(45) 

89.2% 

(33) 

97.4% 

(76) 

70.6% 

(44) 

African American 

10.2% 

(5) 

13.1% 

(8) 

5.4% 

(2) 

1.3% 

(D 

16.1% 

(9) 

Hispanic 

5.1% 

(3) 

11.5% 

(7) 

5.4% 

(2) 

1.3% 

(D 

3.6% 

(2) 

Asian 

— . 

— 

1.6% 

(D 

— 

— 

— 

— 

1.0% 

(D 

Percentage white mate 

64.4% 

(38) 

49.2% 

(30) 

70.3% 

(26) 

92.3% 

(72) 

60.7% 

(34) 

ABA rating 











EWQ/WQ 

71.2% 

(42) 

78.7% 

(48) 

64.9% 

(24) 

59.0% 

(46) 

75.0% 

(42) 

Qualified 

28.8% 

(17) 

21.3% 

(13) 

35.1% 

(13) 

41.0% 

(32) 

25.0% 

(14) 

Political identification 











Democrat 

6.8% 

(4) 

65.2% 

(52) 

2.7% 

(1) 

— 

— 

82.1% 

(46) 

Republican 

91.5% 

(54) 

6.6% 

(4) 

89.2% 

(33) 

96.2% 

(75) 

7.1% 

(4) 

Other 

— 

— 

— 

— 

— 

— 

1.3% 

(D 

— 

— 

None 

1.7% 

(1) 

0.2% 

(5) 

8.1% 

(3) 

2.6% 

(2) 

10.7% 

(6) 

PaBt party activism 

67.8% 

(40) 

54.1% 

(33) 

70.3% 

(26) 

66.7% 

(52) 

73.2% 

(41) 

Net worth 











Undsr $200,000 

5.1% 

(3) 

4.9% 

(3) 

5.4% 

(2) 

15.6%* 

(12) 

33.3%** 

(13) 

$200-499,999 

16.9% 

(10) 

14.8% 

(8) 

29.7% 

(ID 

32,5% 

(25) 

38.5% 

(15) 

$500-999,999 

27.1% 

(16) 

29.5% 

(18) 

21.6% 

(8) 

35.1% 

(27) 

17.9% 

(7) 

$1+ million 

50.8 % 

(30) 

50.8% 

(31) 

43.2% 

(16) 

16.9% 

(13) 

10.3% 

(4) 

Total number of appointees 59 


61 


37 


78 


58 


Averaga age at nomination 

49.8 


51.2 


48.7 


50.0 


51.8 



'Net wcrih wa8 unavaHotto for one appointee. 

"Net worth only tor Carter appointees confirmed by the OBih Congroes with Iho exception of five appointees for whom net worth woe wnavaBabte, 
Note frtot the two receso appointments by President Bush and the one by President Cltmon a to not inducted In the statistics. 


came to the courts of appeals from 
positions in government, typically 
the U.S. Attorney’s office. This was 


the largest proportion by far for all 
five administrations, 

• Slightly under half the Bush 


appointees were elevated from a 
lower court judgeship. Only the pro- 
portion for the Carter appointees 


mnt/*, 
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was tower. On the other hand, the 
proportion with judicial experience 
was the second highest for all five 
administrations. And, significantly, 
the Bush appeals court appointees 
had the lowest proportion of all five 
administrations with neither judicial 
nor prosecutorial experience. 
Clearly, the Bush Administration was 
concerned with naming people with 
a track record that aligned with the 
judicial philosophy of the President. 

• About one in four had an Ivy 
League law school education. How- 
ever, when we add those who 
attended such prestigious non-Ivy 
league law schools as Chicago, Duke, 
Georgetown, Indiana, Michigan, 
Stanford, Texas, and Virginia, the 
proportion attending the most pres- 
tigious law schools came to over 50 
percent, close to the same propor- 
tion as that of the Clinton 
appointees and larger than the 45 
percent of Reagan and Bush Sr. 
appointees. 

• The proportion of women 
appointed by W. Bush to the appeals 
courts was exceeded only by Clinton. 
The proportion of African Americans 
was higher than that of Bush’s Repub- 
lican predecessors but lower than the 
proportions for Carter and Clinton. 
Similarly, the proportion of tradi- 
tional appointees was higher than the 
proportions for Carter and Clinton 
but lower than that of Bush’s Republi- 
can predecessors. 

• About 7 in 10 Bush appointees 
received the highest ABA rating. 
This was better than his Republican 
predecessors but lower, although 
close, to the Carter and Clinton pro- 
portions. 

• Bush, Clinton, and Carter named 
approximately the same proportion 
of appointees affiliated with the oppo- 
sition party, but Bush appointed the 
lowest proportion of those unaffili- 
ated witJa a political party. 

• About two-thirds of the Bush 
appointees had some record of pre- 


15. Interview widl Viet Dinh or January 6, 
2003. 

16, Interview with Brett Kavanaugh onjaivuary 
7. 2003. 

17. Interview with Dabney Friedrich on 
December 8, 2004. 


vious party activism. The Clinton 
cohort had the smallest proportion 
but even for the Clinton judges, over 
half had a documented history of 
party activity. 

• The Bush and Clinton cohorts 
were on the whole the wealthiest 
group of appointees of all five presi- 
dents. The same proportion (51 per- 
cent) of both presidents’ appointees 
had a net worth of $1 million or more. 

• Bush’s appointees were the sec- 
ond youngest of all five presidents. 
Only Bush's father appointed 
younger appeals court judges in 
terms of average age at the time of 
nomination. 

W. Bush's judicial legacy 

From the outset of the. Bush presi- 
dency, judicial selection was targeted 
as a high priority and administration 
officials were quite candid about this. 
Viet Dinh, when he was Assistant 
Attorney General for Legal Policy dur- 
ing the early years of the presidency 
told us: “The legal legacy that the Pres- 


ident leaves [is as] important as any- 
thing else we do in terms of legislative 
policy . , . .[WJe want to ensure that 
the President’s mandate to us that the 
men and women who are nominated 
by him to be on the bench have his 
vision of the proper role of the judici- 
ary.” He also noted that judicial nomi- 
nations should not be thought of “as 
something apart from and secondary 
to [the] policy agenda but as an inte- 
gral part of it.” 15 

The then Associate White House 
Counsel Brett Kavanaugh, later named 
and confirmed to the U.S. Court of 
Appeals for the District of Columbia 
Grcuit, also told us that the President 
“is very interested in this [selecting 
judges] and thinks it is one of his most 
important responsibilities,.,. ” t6 Two 
years later Kavanaugh ’s successor, 
Associate White Counsel Dabney 
Friedrich, told us that the President 
“has given a great deal of attention to 
judgeships over the past four years, 
and he will continue to do so.” 17 Two 
years subsequently Friedrich’s succes- 
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sor, Jennifer Brosnahan, assured us 
that 14 the President will continue to 
nominate the same kind of people 
that he has nominated in the past — 
people with extraordinary credentials 
and integrity, and who share his judi- 
cial philosophy." m 

In recent decades, starting with the 
Reagan Administration, ideologi- 
cal/philosophical screening has been 
de rigueur for Republican administra- 
tions. As a result, the lower court 
appointees of Reagan and both presi- 
dents Bush have generally been more 
conservative in the exercise of their 
discretion than have the appointees 
of Democratic presidents. The Carp 
et. al, study of the voting behavior of 
W. Bush’s district court judges in this 
issue of Judicature (see page 312) pro- 
vides empirical support for this state- 
ment. After eight years of Bush 
appointments to the appeals courts, 
the ideological mix on those courts is 
thought to have sharply tipped to the 
conservative end of the ideological 
spectrum.”' 

The impact of Bush appointments 
on judicial policy is most dramati- 
cally illustrated by the sharp divisions 
on the Supreme Court where Bush 
appointees Associate Justice Samuel 
Alito and Chief Justice John Roberts 
have helped push the Court even 
further to the right and whose sup- 
port of civil liberties claims is rela- 
tively low. Barbara Perry in her 
article in this issue (see page 302) 
fleshes out the policy impact of the 
Roberts and Alito appointments. 

Furthermore, in simple quantita- 
tive terms, the proportion of votes 
supporting civil liberties claims in 
non-unanimously decided decisions 
from 2005-2008 was 17 percent for 
Justice Alito (onlyjustice Thomas had 
a lower support level, 10 percent) and 
23 percent for Chief Justice Roberts 
(virtually the same as Justice Scalia’s 
support level). In contrast, Justice 
Kennedy’s civil liberties support level 
was 40 percent, and the four more lib- 
eral justices’ support levels ranged 
from Justice Breyer’s 74 percent to 
Justice Ginsburg’s 81 percent, 5 ” 

Thus, George W. Bush’s legacy 
includes the appointment of Hhe-mvnded 


Supreme Court justices mid lower court 
judges selected by a process structured to 
achieve that result 
Over the past two decades, the 
judicial confirmation process has 
become heavily politicized with 
actiye lobbying of senators by conser- 
vative and liberal groups. Senators 
have placed holds on nominations, 
conducted filibusters, and employed 
various delaying tactics. This has 
most notably been the case with 
appeals court nominees, but district 
court nominees were also a flee ted. 
The Democrats were furious with 


Republican obstruction and delay of 
Clinton judicial nominees. Particu- 
larly during Clinton’s second term, 
dozens of judicial nominations were 
delayed or killed. Democrats exacted 
payback during W. Bush’s presi- 
dency, especially when the nominees 
were seen as excessively ideological 
and/or partisan. Rather than lower 
the partisan temperature, the Presi- 
dent raised it. The article by Binder 
and Maltzman in this issue (see page 
320) provides systematic analyses of 
confirmation battles and what vari- 
ables are associated with greater or 
lesser contentiousness. 

The level of distrust between Sen- 
ate Democrats and the Bush White 
House escalated to the point that dur- 
ing the 110th Congress, the Senate 
refused to recess lest the President 
make recess appointments. Thus the 
Senate was in continuous pro forma 
session over the major holidays and 
the customary August recess. 

W. Bush’s judicial legacy then must be 
seen as including a highly politicized 
and confrontational selection and confir- 
mation process. 

In terms of the demographics and 
characteristics of those placed on the 
bench by George W, Bush, as dis- 


cussed earlier in this article, the 
record is one of highly professionally 
qualified appointees and the most 
diverse cohort (race, ethnicity, gen- 
der) of any Republican president 
and of every Democratic president 
with the exception of Clinton and 
rivaling Carter. Indeed, Bush’s pro- 
portion of Hispanics to the federal 
district courts was a historic record. 
A full discussion of diversity is found 
in the article in this issue by Jennifer 
Segal Diascro and Rorie Spill Sol- 
berg (see page 289). 

While Democrat Barack Obama 


can be expected to set new historic 
records for diversity, George W. Bush 
set the benchmark for Republican 
presidents and it is unlikely that any 
future Republican president would 
fail to take account of his perform- 
ance in this regard. 

W Bush’s judicial legacy , then, is also 
that of a highly professionally qualified 
diverse judiciary. 

In sum, George W. Bush and his 
administration set out with a vision 
for the judiciary and firm ideas of 
what the President wanted his judi- 
cial legacy to be. In that respect, 
unlike the ill-fated war in Iraq that 
was once touted as “mission accom- 
plished,” his successful placing on 
the bench two Supreme Court jus- 
tices, 59 appeals courts judges, and 
261 distr ict court judges, all lifetime 
appointees to courts of general juris- 
diction, truly constituted “mission 
accomplished.” 


18. Interview with Jennifer Brosnahan on 
December 6, 2006. 

19. Charlie Savage, Appeals Courts Pushed In 
Right By Bush Choices, New York Times, October 
29. 2008, at A-l, A-14. 

20. See Table 2 in Sheldon Goldman, Obama and 
the Federal Judiciary: Gnat Expectations but Wilt He 
Have a Dichens of a Time Living tip to Them?, 7 TH£ 
Forum, Issue 1, Article 9. p. 8. Online journal at 
wtvw.beprcss.com/forum/vol7/issl/art9 


Bush’s judicial legacy is also that 
of a highly professionally qualified 
diverse judiciary. 
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Terror-probe rules 
to change 


By Lara Jakes Jordan 

The Associated Press 


Posted: 09/24/2008 12:30:00 AM MDT 


WASHINGTON — The Justice Department, in a 
nod to concerns that Americans could be 
investigated in terrorism cases without evidence 
of wrongdoing, said Tuesday that it will tweak 
still-tentative rules governing FBI national 
security cases before they are issued. 

The changes represent a small but first victory 
for skeptical lawmakers and civil liberties groups 
that want the department to delay the rules until 
a new president is elected. 

Not all of the planned changes were outlined 
during a Senate Intelligence Committee hearing, 
but Assistant Attorney General Elisebeth Cook 
said they would include limits on the length and 
kinds of investigative activities used in 
monitoring demonstrations and civil disorders. 

"We do anticipate making changes in response to 
the comments we have received,” Cook said. 
Justice Department and FBI lawyers have been 
briefing lawmakers and interest groups on the 
rules for the past six weeks. 


The short hearing came as three Democrats on 
the Senate Judiciary Committee demanded " 
bare-minimum" civil rights protections for U.S. 
citizens and residents as the FBI expands its 
power to seek out potential terrorists. 

'The Justice Department's actions over the last 
eight years have alienated many Americans, 
especially Arab- and Muslim-Americans," 
Democratic Sens. Dick Durbin, Russ Feingold and 
Edward Kennedy wrote Tuesday to Attorney 
General Michael Mukasey. 

The rules, known as attorney general guidelines, 
will update how agents conduct interviews as the 
FBI shifts from a traditional crime-fighting 
agency to one whose top priority is protecting 
the United States from terrorist attacks. 

The Justice Department says the guidelines will 
merely streamline existing authorities used in 
criminal and national security investigations. But 
critics call them a broad expansion of FBI powers 
that could result in racial, ethnic or religious 
profiling without any evidence of a crime. 

The government initially wanted to issue the 
guidelines by Oct. 1, but Cook indicated Tuesday 
that was unlikely. She said, however, that the 
Justice Department expected to finalize the new 
rules in the near future. 

A growing group of House and Senate lawmakers 
— both Democratic and Republican — has urged 
Mukasey to release the policy to the public 
before it takes effect, allowing scrutiny and 
easing concerns about rule-making done in 
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Senate Intelligence Committee chairman Jay 
Rockefeller, D-W.Va., said after the hearing that 
he remains "skeptical" about how well the 
guidelines will work, but maintained they “could 
represent an improvement" over current policy. 

The panel's top Republican, Sen. Christopher 
Bond of Missouri, called the guidelines "a 
remarkable improvement" and said they should 
be issued immediately. 

If Mukasey finalizes the guidelines in the waning 
days of the Bush administration, Durbin, Feingold 
and Kennedy demanded that they at least 
include what they called "bare minimum" 
safeguards. 

Those protections include: 

• Explicitly banning surveillance or other 
investigative activity based on a suspect's race, 
ethnicity, national origin or religion. 

• Requiring some factual proof, allegations or 
other grounds for opening inquires that fall short 
of an investigation. 

• Requiring specific plans to protect information 
that the FBI collects about U.S. citizens and 
residents, particularly in gathering foreign 
intelligence data. 
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Feds Plan to Take DNA Samples of Anyone Arrested for Immigration 
Violations 

Thursday , January 15, 2009 
By Lindsay Stewart 
FOX NEWS 

LOS ANGELES — 


A Mexican national arraigned last month in San Diego on 11 
charges in a rape case is now a poster boy for a new Department 
of Justice policy requiring federal officials to take DNA samples 
from those arrested on immigration violations. 

Before being charged with rape, suspect Carlos Ceron Salazar 
was deported nine times from the United States. Had the new 
DOJ policy been in place, federal officials say many victims could 
heve been spared. 

"In the past, we have had a limited authority to take DNA 
samples," said Elisebeth Cook, an attorney in the Office of Legal 
Poficy at the Justice Department, "ft's critical while we have the 
opportunity to take the sample." 

But civil libertarians are concerned about the policy, pointing to 
backlog of DNA samples already existing in criminal laboratories 
across the country. Samples will be taken from those who are merely detained, they say, not just from those who arrested or 
charged with any crime. 

"We're now treating people who have yet to be taken to court of law, proven to have violated either the civil or criminal law 
and engaging in probably the most invasive kind of information gathering we have," said Larry Frankel, an attorney for the 
American Civil Liberties Union. 

Frankei says the new policy will likely lead to increased racial profiling from law enforcement. 

"We’re going to find people who someone .suspects they're not citizens because of their skin color or their accent, when in 
fact they are naturalized citizens," he told FOX News. 

Yet federal officials insist that cheek swab data taken from those detained — whether it be for coming into the country 
illegally or overstaying a visa — will be a valuable crime-fighting tool. The DOJ says nearly 60,000 cases have been solved 
using DNA evidence, either aiding in the conviction or the exoneration of suspects. 

In cases where a person is wrongly detained, that individual will have a right to petition the Federal Bureau of investigations 
to have their DNA sample removed from their databases, a remedy which the ACLU argues is too arduous for a person who 
never committed a crime in the first place. 

The ACLU is looking for ways to fight the policy. While the organization has not filed any legal action, they will not rule out a 
future lawsuit. 
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INTERNATIONAL 

MeraU>8rib«ne 

FBI given new rules for investigations 


The Associated Press 

Saturday, October 4, 2008 


WASHINGTON: 

The Bush administration issued new rules Friday designed to allow the FBI to pursue potential national 
security threats with the same vigor and techniques used against common crim'nals. Civil libertarians 
said the guidelines will come at a cost to constitutional protections. 

The rules, to take effect Dec. 1 , are a road map to the FBI’s transformation. The Federal Bureau of 
Investigation made its reputation many decades ago by successfully pursuing tank robbers. The 
Justice Department says it wants to ensure that the FBI can now meet the biggest threats of the 21 st 
century: national security and terrorism. 

The road map consolidates once-separate rules for assessing threats and investigating traditional 
crimes and terror. They tell FBI agents what they can and cannot do, including when to conduct 
surveillance, use informants and consider race or ethnicity in determining whether someone is a 
suspect. 

While some changes were made from preliminary rules shown to lawmakers, pubic interest 
organizations and reporters, the alterations were not enough to silence crit'cs who say the FBI will be 
able to begin investigating people with no indication they have committed a dime. 

Anticipating the criticism, Attorney General Michael Mukasey and FBI Director Robert Mueller issued a 
joint statement saying: "We are confident these guidelines will assist the FBI in carrying out its critical 
national security and foreign intelligence missions while also protecting privacy and civil liberties." 

Democratic Sen. Patrick Leahy, chairman of the Senate Judiciary Committee, was not reassured. 

"I am concerned that the guidelines continue the pattern of this administration of expanding authority to 
gather and use Americans' private information without protections for privacy or checks to prevent 
abuse and misuse," Leahy said. 

Three Democrats on the House Judiciary Committee asked the department to postpone the effective 
date until a new president takes office in January and has an opportunity to review the procedures. 

"Questions still remain about why there seems to be a rush to change these procedures in the last days 
of this administration," Reps. John Conyers, Robert "Bobby” Scott and Jerrold Nadler said in a joint 
statement. 

The three said it was unclear whether the guidelines will result in FBI agenfe "monitoring the religious 
and political activities of innocent people." 

Michael German, policy counsel for the American Civil Liberties Union, said the Justice Department 
recently revised the rules to make it appear that limits have been imposed on what techniques the FBI 
can use to investigate demonstrations and civil disorders. He cited language elsewhere in the 
guidelines that appear to contradict the restrictions, saying there are no limits on the FBI's authority to 
investigate federal crimes or threats to national security during civil disorders or demonstrations. 

Elisebeth Cook, chief of the Justice Department's Office of Legal Policy, said in an interview that 
several changes were made to accommodate critics' worries and protect civil rights and liberties. 

“To say we're in a brave new world, and the FBI has new ability to investigate without evidence of 
wrongdoing is misunderstood," she said. 

Dealing with concerns about racial profiling, Cook said race is used only as one factor in an 
investigation when it is relevant, such as describing a suspect. The guidelines cannot undercut any 
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constitutional protections, state laws, executive orders or federal policies, Cook said. 

Among the changes between a preliminary draft and the final rules: 

.^Investigations related to civil disorders now have a time limit of 30 days. The investigations are to 
determine only whether the president needs to use the military. 

_The guidelines "cut way back," Cook said, in the types of information that can be collected in cases of 
civil disorders. Only four techniques wit! be allowed: checking public recorcte, FBI records, other 
government records and online sources. 

Any other methods would have to be approved by the attorney general or one ofseveral top deputies 
confirmed by the U.S. Senate. 

^Language was added to say the FBI "shall’' protect speech and practice of relgion rights, instead of 
"should." 


Correction: 


Notes: 
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STATEMENT OF RACHEL L. BRAND, NOMINEE TO BE A MEM- 
BER OF THE PRIVACY AND CIVIL LIBERTIES OVERSIGHT 

BOARD 

Ms. Brand. I am not sure how much I can add there, but it is 
clearly important both that agencies continue to develop the cul- 
ture of sharing information, which was a challenge after 9/11, but 
also put into place the safeguards that will make sure that the in- 
formation that they appropriately have and are sharing is safe- 
guarded as well. 

Chairman Leahy. But you understand the real concern Ameri- 
cans have for 

Ms. Brand. Absolutely. 

Chairman Leahy. And, Judge Wald, did you want to add any- 
thing to that? 

[The biographical information follows.] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 
QUESTIONNAIRE FOR NOMINEES 
TO PRIVACY AND CIVIL LIBERTIES BOARD 

PUBLIC 

1. Name: State full name (include any former names used). 

Rachel Lee Brand 

2. Position: State the position for which you have been nominated. 

Member, Privacy and Civil Liberties Oversight Board 

3. Address: List current office address. If city and state of residence differs from your place of 
employment, please list the city and state where you currently reside. 

Office address: 1615 H Street, NW, Washington, DC 20062 
Residence: McLean, VA 

4. Birthplace: State date and place of birth. 

May 1, 1973; Muskegon, Ml 

5. Education: List in reverse chronological order each college, law school, or any other 
institution of higher education attended and indicate for each the dates of attendance, whether a 
degree was received, and the date each degree was received. 

Law School: Harvard Law School, JD 1998 (attended 1995 - 1998) 

Undergraduate: University of Minnesota-Morris, BA 1995 ( attended 1991 - 1995) 

(1 studied at Universidad de Las Andes, Merida, Venezuela on a study abroad program for one 
term in 1993.) 

6. Employment Record: List in reverse chronological order all governmental agencies, business 
or professional corporations, companies, firms, or other enterprises, partnerships, institutions or 
organizations, non-profit or otherwise, with which you have been affiliated as an officer, 
director, partner, proprietor, or employee since graduation from college, whether or not you 
received payment for your services. Include the name and address of the employer and job title 
or description. 

National Chamber Litigation Center. Chief Counsel for Regulatory Litigation (201 1-present). 
1615 H Street, NW, Washington, DC 20062. 

George Washington University Law School. Adjunct Professor (2010-2011). 2000 H Street, NW, 
Washington, DC 20052. 

Wilmer Cutler Pickering Hale & Dorr. Counsel (2008-2011). 1875 Pennsylvania Ave„ NW, 
Washington, DC 20006. 

US. Department of Justice. Assistant Attorney General for Legal Policy (2005-2007); Principal 
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Deputy Assistant Attorney General (2003-2005). 950 Pennsylvania Ave., NW, Washington, DC 
20530. 

Supreme Court of the United States, Associate Justice Anthony Kennedy. Law clerk (2002- 
2003). One First Street, NE, Washington, DC 20543. 

White House. Associate Counsel to the President (2001-2002); Assistant Counsel to the 
President (2001). 1600 Pennsylvania Ave., NW, Washington, DC 20500. 

Sush-Cheney Transition. Associate Counsel (2001). 1800 G Street, NW, Washington, DC 20270. 

Cooper, Carvin & Rosenthal. Associate ( 1999-2001 ). 1500 K Street, NW, Washington, DC 
20005. 

Elizabeth Dole for President Exploratory Committee. General Counsel (1 999). Arlington, VA. 

Supreme Judicial Court of Massachusetts, Associate Justice Charles Fried. Law clerk (1998- 
1999). New Courthouse, One Pemberton Square, Boston, MA 02108. 

Simpson, Thacher & Bartlett. Summer Associate (1998). 425 Lexington Avenue. New York, NY 
10017. 

Cooper & Carvin. Summer Associate (1997). Washington, DC. 

Covington & Burling. Summer Associate (1997). 1201 Pennsylvania Ave., NW, Washington, 

DC. 

Harvard Law School. Research Assistant (1997). 1563 Massachusetts Ave., Cambridge, MA 
02138. 

Federal Bureau of Investigation. Honors Intern (1996). 935 Pennsylvania Ave., NW, 

Washington, DC 20535. 

Mervenne Beverage., Inc. Receptionist (1995). 4209 Lincoln Rd., Holland, MI 49423. 

Brann ’s Steakhouse. Waitress (1 995). 12234 James St., Holland, MI 49424. 

Bos Landen Country Club. Waitress (1995). 2411 Bos Landen Drive, Pella, IA 50219. 


7. Military Service and Draft Status: Identify any service in the U.S. Military, including dates 
of service, branch of service, rank or rate, serial number (if different from social security 
number) and type of discharge received, and whether you have registered for selective service, 

1 S/A 

8. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other special 
recognition for outstanding service or achievement. 


In 2007, 1 received the Department of Justice Edmund J. Randolph Award. 
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In 2004, I received the Attorney General 's Award for Excellence in Furthering the Interests of 
U.S. National Security. 

I graduated cum laude from Harvard Law School. 

I received a full tuition scholarship from the University of Minnesota-Morris. 1 graduated from 
VMM with High Distinction and Honors. 

9. Bar Associations: List all bar associations or legal or judicial-related committees, selection 
panels or conferences of which you are or have been a member, and give the titles and dates of 
any offices which you have held in such groups. 

American Bar Association, 1999-2000 

10. Bar and Court Admission: 

a. List the date(s) you were admitted to the bar of any state and any lapses in membership. Please 
explain the reason for any lapse in membership. 

lama member of the bars of New York (1999-present) and the District of Columbia (2000- 
present). 

b. List all courts in which you have been admitted to practice, including dates of admission and 
any lapses in membership. Please explain the reason for any lapse in membership. Give the same 
information for administrative bodies that require special admission to practice. 

lama member of the bars of the following federal courts: 

Supreme Court of the United States (2003-present) 

U.S. Court of Appeals for the Fourth Circuit (2007-present) 

U.S. Court of Appeals for the District of Columbia Circuit (201 1 -present) 

U.S. Court of Appeals for the Federal Circuit (1 999-present) 

U.S. District Court for the District of Columbia (2000-2003:2007-2010; 201 1-present. 

Admission to the bar of this court is for a three-year period. I renewed when necessary.) 

US. Court of Federal Claims (2000-present) 

1 1 . Memberships: 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other organizations, 
other than those listed in response to Questions 9 or 1 0 to which you belong, or to which you 
have belonged, since graduation from law school. Provide dates of membership or participation, 
and indicate any office you held. Include clubs, working groups, advisory or editorial boards, 
panels, committees, conferences, or publications. 

Little Falls Presbyterian Church, member 2007-present 

-Member of the Board of Trustees of Little Falls Presbyterian Church (2010-present) 

-Member of the Board of Trustees of the Little Falls Presbyterian Church Foundation (2011- 
present) 

National Presbyterian Church, member 2001 - 2007 
Federalist Society, member intermittently 1995 - present 

-Member, Executive Committee of the Practice Group on International Law and National 
Security Law, approximately 2008 - 201 1 

-Member, Executive Committee of the Practice Group on Administrative Law, 2011- present 
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Alexander Hamilton Society, member of informal advisory board, 2011 -present 

Republican National Lawyers Committee, member approximately 2008-present 
- Member , Board of Governors, 201 0-201 1 

University of Minnesota Institute for Law and Politics, member of advisory board, approximately 
2009-2010 

Harvard Federalist Society Alumni Chapter, member of informal steering committee, 
approximately 2008 

b. Indicate whether any of these organizations listed in response to 1 1 a above currently 
discriminate or formerly discriminated on the basis of race, sex, religion or national origin either 
through formal membership requirements or the practical implementation of membership 
policies. If so, describe any action you have taken to change these policies and practices. 

Not to my knowledge. 

12. Published Writings and Public Statements: 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, editorial 
pieces, or other published material you have written or edited, including material published only 
on the Internet. Supply four (4) copies of all published material to the Committee. 

Publications in my official capacity with the U.S. Department of Justice: 

Web Q and A published on "Ask the White House " (on the official White House website) on 
March 9, 2006, concerning reauthorization of the USA PATRIOT Act. A copy of the Q and A can 
be found at: http://georgewbush-whitehouse.archives.gov/ask/print/20051216-2.html . 

Letter to the editor (with co-author Brian Roehrkasse of the Justice Department) entitled 
"Alito 's Opinions Mischaracterized, "published in the Boston Globe on Nov. 21, 2005. A copy is 
attached. 

Letter to the Editor published in the National Law Journal on October 31, 2005, concerning 
federal sentencing policy. A copy is attached. 

Op-Ed (with co-author John Pistole of the FBI) concerning national security letters, published in 
USA Today on Nov. 9, 2005. A copy is attached. 

Letter to the Editor entitled, "DNA databases will not invade people’s privacy, "published in the 
Roanoke Times, October 12, 2005. A copy is attached. 

Publications in mv personal capacity: 

Article entitled, "Reauthorization of the USA PATRIOT Act, "published on the Federalist 
Society 's website first published in September 2009 and updated in January 2010. A copy is 
attached. 

Article based on my presentation at the 2009 Federalist Society Student Symposium at Yale Law 
School, entitled, “Judicial Appointments: Checks and Balances in Practice, "published in the 
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Harvard Journal of Law and Public Policy, Winter 2010 edition. A copy of the article is 
attached. 

Article entitled, “Making It a Federal Case: An Inside View of the Pressures to Federalize 
Crime, " published on the Heritage Foundation ’s website on Aug. 29, 2008. A copy is attached. 

Article entitled, "A Practical Look at Federal Judicial Selection, " published in The 
Advocate (the journal of the Litigation Section of the Texas State Bar Association), Winter 2010 
edition. A copy is attached. 

“Case Comment, Civil Forfeiture as Jeopardy: United States v. Ursery, " 20 Harv. J.L. & Pub. 
Pol'y 292 (1996). A copy is attached. 

Editorial on behalf of Bob Dole for President, published in the Harvard Law Record in 1996. I 
do not have a copy. 

I served in various editorial capacities, including Deputy Editor-in-Chief with the Harvard 
Journal of Law and Public Policy while in law school. 1 edited numerous articles in that 
publication during that time. 

Various columns in the University Record (student newspaper at the University of Minnesota- 
Morris) written in my editorial capacity with that newspaper betweenl991 and 1995. 1 have no 
record of specific columns or dates. / also edited other students ' work in that newspaper. 


b. Supply four (4) copies of any reports, memoranda or policy statements you prepared or 
contributed in the preparation of on behalf of any bar association, committee, conference, or 
organization of which you were or are a member. If you do not have a copy of a report, 
memorandum or policy statement, give the name and address of the organization that issued it, 
the date of the document, and a summary of its subject matter. 

None. 

c. Supply four (4) copies of any testimony, official statements or other communications relating, 
in whole or in part, to matters of public policy or legal interpretation, that you have issued or 
provided or that others presented on your behalf to public bodies or public officials. 

Testimony delivered in my official capacity with the US. Department of Justice: 

Testimony before the U.S. Senate Judiciary Committee, Subcommittee on Terrorism, Technology 
and Homeland Security, at a hearing entitled, "Tools to Fight Terrorism: Subpoena Authority 
and Pretrial Detention of Terrorists. " June 22, 2004. A copy of my written statement is 
attached. 

Testimony Before the U.S. Senate Judiciary Committee at a hearing entitled, “Examining the 
Proposal to Restructure the Ninth Circuit, " September 20, 2006. A copy of my written statement 
is attached. 

Testimony before the U.S. Senate Judiciary Committee Subcommittee on Immigration, Border 
Security, and Citizenship, for an oversight hearing entitled, “U.S. Refugee Admissions and 
Policy. " I submitted written testimony only. A copy of my statement is attached. 



229 


Testimony before the U.S. House of Representatives Committee on the Judiciary concerning H.R. 
2102, the Free Flow of Information Act of 2007. June 14, 2007. A copy of my written statement 
is attached. 

Testimony before the U.S. House of Representatives Committee on Oversight and Government 
Reform, Subcommittee on Domestic Policy, at a hearing entitled, "Lethal Loopholes: 
Deficiencies in State and Federal Gun Purchase Laws. " May 10, 2007. A copy of my written 
statement is attached. 

Testimony before the U.S. House of Representatives Committee on International Relations, 
Subcommittee on Africa, Global Human Rights, and International Operations, at a hearing 
entitled, “Current Issues in U.S. Refugee Protection and Resettlement. ” May 10, 2006. A copy 
of my written statement is attached. 

Confirmation hearing testimony: 

Testimony at my confirmation hearing to be Assistant Attorney General for Legal Policy. May 
12, 2005. I did not submit a written statement. A webcast of the hearing can be found at: 
http://www.iudiciarv.senate.sov/hearines/hearine.cfin7id-e655f9e2809e5476862f735dal05d72 
4. 

Testimony in my personal capacity: 

Testimony delivered before a Nov. 3, 2009, meeting of the Republican members of the House 
Judiciary Committee concerning an extension of USA PATRIOT Act provisions. A copy of my 
prepared statement is attached. The meeting was aired on C-SPAN. A video can be found at: 
hltpJ/www. c-spanvideo. ore/vroeram/TRlO 


d. Supply four (4) copies, transcripts or recordings of all speeches or talks delivered by you, 
including commencement speeches, remarks, lectures, panel discussions, conferences, political 
speeches, and question-and-answer sessions. Include the date and place where they were 
delivered, and readily available press reports about the speech or talk. If you do not have a copy 
of the speech or a transcript or recording of your remarks, give the name and address of the 
group before whom the speech was given, the date of the speech, and a summary of its subject 
matter. If you did not speak from a prepared text, furnish a copy of any outline or notes from 
which you spoke. 

Speakins ensasements while employed bv the U.S. Department of Justice: 

Panel discussion on terrorism co-hosted by the Oklahoma City University chapters of the 
National Women 's Law Student Association and of the Federalist Society. Oklahoma City, OK, 
March 2004. A copy of my speech notes is attached. 

Informal discussion with a group of Harvard Law School students as part of the Harvard Law 
School Traphagen Distinguished Speakers Series, sponsored by the Dean of the law school in 
March 2004. I have no notes from this event. 

Keynote address to the Computers, Freedom, and Privacy Conference on the subject of counter- 
terrorism policy. Berkeley, CA, April 2004. A copy of my prepared remarks is attached. 

Participant in the 2004 Holmes Debates at the Library of Congress, on the subject of the USA 
PATRIOT Act. Washington, DC, June 2004. A copy of my notes is attached. 
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Panel discussion on the USA PATRIOT Act hosted by the Wyoming Bar Ass 'n. Gillette, WY, 
September 2004, I have no notes from this event. 

Panel discussion on the USA PATRIOT Act hosted by the Long Island chapter of the Federalist 
Society. Mineola, NY, September 2004. A copy of my speech notes is attached. 

Debate on the USA PATRIOT Act hosted by the Western Michigan chapter of the Federalist 
Society. Grand Rapids, MI, October 2004. A copy of my speech notes is attached. 

Panelist in two panel discussions at the U.S. Attorneys ’ National Conference on April 22, 2005 
(the audience consisted entirely of Justice Department personnel). One pane! was on the subject 
of terrorism ; the other wav on the subject of crime victims ’ rights. My notes from the victims ' 
rights panel are attached. I do not have any notes from the other panel. 

Presentation about Justice Department policy priorities to the Department of Justice ’s PIO 
Conference on September 20, 2005. A copy of my notes is attached. 

Panel discussion about the USA PATRIOT Act sponsored by George Washington University on 
February 2, 2006. A copy of my notes is attached. 

Informal remarks at a Recent Graduates Reception of the Harvard Law School Association of 
the District of Columbia. February 9, 2006. A copy of my notes is attached. 

Panel discussion about the Department of Justice before the U.S. Senate Youth Program 
delegates. March 7, 2006. I have no notes from this event. 

Speech to the Federalist Society Houston chapter on the subject of Supreme Court confirmations. 
March 23, 2006. A copy of my notes is attached. 

Panel discussion on the subject of Supreme Court confirmations, hosted by Harvard University 's 
Shorenstein Center on the Press, Politics and Public Policy. Mar. 24, 2006. The event was 
aired on C-SPAN. Video can be found at: htto:/Avww. c-spanvideo. ore/prosram/Svnt. 

Speech to the Harvard Law School Republicans about Supreme Court confirmations. April 6, 
2006. A copy of my notes is attached. 

Speech to the Notre Dame Law School Federalist Society chapter about terrorism policy. April 
20, 2006. A copy of my notes is attached. 

Remarks about Department of Justice priorities to the delegates at the American Bar 
Association 's "ABA Day. " May 4, 2006. I did not deliver prepared remarks and have no notes 
from this event. 

Speech to the Federalist Society New Orleans chapter about Supreme Court confirmations. May 
11, 2006. A copy of my notes is attached. 

Speech to the Federalist Society Pittsburgh chapter about Supreme Court confirmations. May 
25, 2006. A copy of my notes is attached. 

Press conference at the U.S. Department of Justice on June 1, 2006, concerning the 
Department ’s release of its Synthetic Drug Control Strategy. A video of the press conference 
can be found at: htto://www. c-svanvideo. ore/proeram/Svnt . 
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Keynote address at the dedication of the Tucson, AZ law enforcement memorial, August 1, 2006. 
A copy of my prepared remarks is attached. 

Speech to the Cleveland, OH, Federalist Society chapter on the subject of Supreme Court 
confirmations. August 10, 2006. A copy of my speech notes is attached. 

Speech about methamphetamine and drug enforcement at the National Conference of State 
Legislatures annual meeting. August 1 7 , 2006. A copy of my notes is attached. 

Speech about methamphetamine and drug enforcement at the Law Enforcement and Youth 
Partnerships for Crime Prevention Conference. October 3, 2006. A copy of my notes is 
attached. 

Remarks to the West/Southwest Methamphetamine Conference in Salt Lake City, UT. October 5, 
2006. A copy of my speech notes is attached. 

Remarks about judicial selection at the White House 's “ Women 's Leadership Briefing. " October 
11, 2006. A copy of my notes is attached. 

Speech about Justice Department priorities to the Business Software Alliance Forum. October 
1 7, 2006. A copy of my speech is attached. 

Panel discussion entitled "Amnesty v. Enforcement — The House and Senate Proposals, " hosted 
by the George Mason School of Law Civil Rights Law Journal on October 18, 2006. A 
transcript of the panel is attached. 

Speech to the Heritage Foundation ’s Legal Strategy Forum on the subject of Supreme Court 
confirmations, Oct. 19, 2006. A copy of my speech is attached. 

Speech to the Georgetown Law School Federalist Society chapter about Supreme Court 
confirmations. October 31, 2006. A copy of my speech notes is attached. 

Speech about crime victims ' rights at the NOVA Crisis Response Conference in Little Rock, AR. 
November 13, 2006. A copy of my speech is attached. 

Panel discussion about attorney-client privilege waivers in criminal investigations hosted by the 
Kansas City Metropolitan Bar Association. November 15, 2006. A copy of my notes is 
attached. 

Presentation about Department of Justice priorities to the Women in Government Relations 
Homeland Security Task Force. November 27, 2006. A copy of my notes is attached. 

Press conference in Des Moines, LA, along with the U.S. Attorney for the Southern District of 
Iowa and the Iowa Drug Policy Coordinator, concerning National Methamphetamine Awareness 
Day Nov. 30, 2006. A copy of my notes is attached. 

Speech to the Iowa Drug Task Force Conference, Altoona, 1A, in connection with National 
Methamphetamine Awareness Day, Nov. 30, 2006. A copy of my speech is attached. 

Remarks about the Adam Walsh Child Protection and Safety Act cf2006 at the Project Safe 
Childhood National Conference. December 5, 2006. A copy of my speech is attached. 
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Panel discussion at the Harvard Law School Women 's Law Association conference on February 
16, 2007. A copy of my notes is attached. 

Speech to the Thomas Cooley School of Law Federalist Society chapter on the subject of border 
security and immigration reform, March 22, 2007. A copy is attached. 

Guest speaker at the April 2 7, 2007 monthly luncheon of the Federalist Society Washington, DC 
chapter. A copy of my speech is attached. 

Speakim engagements in mv personal capacity: 

Panel discussion at the Close-Up Foundation 's Reagan Youth Conference, June 20, 2011. The 
event was aired on C-SPAN. 1 do not have any notes from this event. A video can be found at: 
http://www, c-SDanvideo.org/proeram/ReaganYo . 

Panel discussion entitled "Federal Courts, Inc. ?, " hosted by the American Constitution Society 
at New York University Law School on March 8, 2011. 1 have no notes from this event. 

Panel discussion about Supreme Court appointments at the Peter Jennings Project, for 
Journalists and the Constitution on March 6, 2011, in Philadelphia, PA. I have no notes from 
this event. 

Informal introductory remarks at the January 18, 2011, meeting of the Federalist Society's 
Washington, DC Young Lawyers Chapter. I have no notes from this event. 

Panel discussion entitled, "The Path to the Bench: A Conversation on Federal Judicial 
Selection, " sponsored by the American Constitution Society on November 18, 2010. A copy of 
my notes is attached. 

Moderator of a panel discussion entitled, "Supreme Court Preview: What Is in Store for October 
Term 2010?, " hosted by the Federalist Society at the National Press Club on September 29, 

2010. A video of the event can be found at: http://www.fed- 
soc. ors/publications/publD. 197 1 /pub detail. aso 

Debate participant in an event entitled, "Debating our Judiciary, " sponsored by the Center for 
American Progress, the American Action Forum, and Politico at George Washington University 
on June 22, 2010. A video of the event can be found at: 
http://www.americanDrogress.org/events/2Q 1 0/06/capaafpoi.html . 

Speech to the Milwaukee Federalist Society chapter entitled, " What to expect during the Kagan 
hearings, ” June 21, 2010. A copy of my speech notes is attached. 

Roundtable discussion about Supreme Court confirmations hosted by the Aspen Institute on June 
15, 2010, A video of the event can be found at: httu://www. aspeninstitute, org/video/roundtable- 
kaean-nomination-look-whats-come. 

Panel discussion entitled, "A Discussion on the Nomination of Elena Kagan to the Supreme 
Court, ’’ hosted by the American Constitution Society on June 8, 2010. A copy of my speech 
notes is attached. 

Speech to the Iowa Federalist Society Chapter in Des Moines, Iowa, in May 2010 on the subject 
of Supreme Court appointments. A copy of the speech is attached. 
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Moderator of a podcast entitled, "United States Supreme Court: Nomination and Confirmation 
Process, " hosted by the Federalist, Society on May 7, 201 0. Audio of the podcast can be found 

at: http://www.fed-soc.ore/vublications/detail/united-states-supreme-court-nomination-and- 
confirmation-vrocess-podcast . 

Panel discussion entitled, “The Supreme Court and Judicial Confirmations, " at the Republican 
National Lawyers Association conference on April 16, 2010. My notes for the event are 
attached. 

Panel discussion on the Supreme Court confirmation process hosted by American University 
Washington College of Law, April 7, 2010. The event was aired on C-SPAN. A video can be 
found at: httvj/vfww.c-spanvideo. ore/proeram/CourtConfirmat. 

Panel discussion about the Tenth Amendment hosted by the Texas Conservative Coalition in 
Plano, Texas on February 15, 2010. I have no notes from this event. 

Participating speaker in a “Briefing call " hosted by the Federalist Society (open to the public) 
on the subject of USA PATRIOT Act authorization on November 5, 2009. A copy of my notes is 
attached. 

Panelist in a “Supreme Court roundup, ” hosted by the University of Chicago Law School 
Federalist Society chapter on October 1, 2009. A copy of my notes is attached. 

Speech about judicial appointments sponsored by the University of Virginia Law School 
Federalist Society chapter, April 22, 2009. A copy of my speech notes is attached. 

Moderator of a panel discussion entitled, "Filling the Courts: How the GOP Should Treat 
President Obama 's Judicial Nominees, " at the Republican National Lawyers Association 
conference on April 1 7, 2009. A copy of my notes is attached. 

Editor 's Roundtable entitled, "The New Administration: A First Look, " hosted by the Legal 
Times, April 14, 2009. A copy of my notes is attached. 

Speech about judicial appointments sponsored by the University of Michigan Law School 
Federalist Society chapter, April 6, 2009. A copy of my speech notes is attached. 

Panel discussion entitled, "Confirmation Battles and Presidential Nominations, ” part of the 
2009 Federalist Society Student Symposium (entitled “Separation of Powers in American 
Constitutionalism ’’) at Yale Law School, February 28, 2009. This panel presentation was 
converted into an article for the Harvard Journal of Law & Public Policy. A copy has been 
provided in response to Question 12. a. 

Panel discussion on judicial appointments hosted by the Edward Coke Appellate Inn of Court, 
Nov. 18, 2008. I have no notes from this event. 

Speech to the Birmingham, Alabama Federalist Society chapter on the subject of Supreme Court 
appointments, Nov. 10, 2008. A copy of my speech notes is attached. 

Panel discussion on the 2008 presidential race before the Association of General Counsels 
conference on October 16, 2008. A copy of my notes is attached. 

Panel discussion sponsored by the Women ’.v Bar Association on the subject of presidential 
appointments, October 14, 2008. I do not have any notes from this event. 
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Speech at the University of Mirmesota-Morris entitled, “Viewing the Judiciary from All Angles, " 
October 2, 2008, A copy of my speech notes is attached. 

Panel discussion in 2008 at the University of Minnesota Law School’s Minnesota Conservative 
and Libertarian Legal Colloquium, on the subject of stare decisis. I do not have any notes from 
this event. 

Panel discussion on the upcoming presidential election 's effect on Supreme Court confirmations, 
sponsored by the American Constitution Society and the Federalist Society in Philadelphia, PA, 
September 24, 2008. A copy of my speech notes is attached. 

Speech at the University of Minnesota Law School, sponsored by the University of Minnesota 
Institute for Law and Politics, on September 2, 2008, on the subject of Supreme Court 
appointments. A copy of my speech notes is attached 

Panel discussion concerning the 2007-2008 Supreme Court Term, hosted by the Federalist 
Society at the National Press Club on July I, 2008. The event was aired on C-SPAN. A video 
can be found at: httv://www. c-soanvideo.org/vroir am/TRIO, 

Speech to the National Youth Leadership Forum on the subject of legal careers, June 24, 2008. 

A copy of the speech is attached. 

Panel discussion on the subject of judicial nominations at Street Law ’s Supreme Court Summer 
Institute for Teachers in June 2008. 1 have no notes from this event. 

Moderator of a panel discussion on the subject of reporter 's shield legislation, hosted by the 
Federalist Society on April 29, 2008. Video of the event can be found at: http://www.fed- 
soc.org/publications/detail/reporters-shield-event-audiovideo 

Panel discussion entitled, “2008 Election Outlook, " part of WilmerHale 's Financial Institutions 
Group conference in New York, NY on April 1, 2008. A copy of my notes is attached. 

Panel discussion entitled, “Public Interest Success Stories, "part of a conference at Harvard 
Law School entitled "A Celebration of Public Interest at Harvard Law School, " March 14, 2008. 
I have no notes from this event. 

Panel discussion on the subject of judicial appointments hosted by the George Washington 
University Law School chapters of the American Constitution Society and the Federalist Society 
in February 2008. A copy of my notes is attached. 

Speech entitled, "Judicial Confirmations: The Fourth Circuit and Beyond, " hosted by the 
Federalist Society of Greater Charlotte on February 8, 2008. A copy of my speech notes is 
attached. 

Panel discussion on Supreme Court confirmations at the annual meeting of the Headmasters 
Association in Lafayette Hill, Pennsylvania, on February 7, 2008. I have no notes from this 
event. 

Speech on the subject of judicial appointments sponsored by the University of Minnesota 
Institute for Law and Politics, January 24, 2008. A copy of my speech notes is attached. 
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Speech entitled, "An Insider Look at the U.S. Supreme Court Confirmation Process, ” hosted by 
the Thomas Cooley School of Law Federalist Society chapter on October 24, 2007. A copy of my 
speech notes is attached. 

Panel discussion entitled , “ The Future of the Supreme Court” at The New Yorker Festival, 
hosted by The New Yorker magazine, October 7, 2007. I have no notes from this event. 

Speech to the Federalist Society’s Student Leadership Conference on July 14, 2007. A copy of 
my speech notes is attached. 


e. List all interviews you have given to newspapers, magazines or other publications, or radio or 
television stations, providing the dates of these interviews and four (4) copies of the clips or 
transcripts of these interviews where they are available to you. 

I do not have a record of every interview I have given to a news reporter. Listed below are print 
articles in which I have been quoted and radio and TV interviews of which I have a record. I 
have done my best to locate such items, but this may not be an exhaustive list. 

Press interviews in mv official capacity with the Department of Justice : 

Radio interview regarding the USA PATRIOT Act on KQED - Forum with Michael Krasny. Feb. 
12, 2004. Ido not have a transcript or recording. 

Interview with National Journal for a June 18, 2005, article profiling various Justice 
Department staff. A copy of the article is attached. 

Interview with the Des Moines Register for a September 16, 2005, article about Chief Justice 
Roberts 's confirmation process. A copy of the article is attached. 

Interview with the Washington Post for a Nov. 3, 2005, article concerning Justice Alito 's 
confirmation. The article can be found at: http://www.washinEtonpost.com/wp- 
dvn/content/article/2005/1 1/02/AR20051 1 0202724.html . 

Press Background Briefing on the subject of Justice Alito ’s nomination, Nov. 3, 2005. A 
transcript is attached. 

Interview with the Wall Street Journal for a Nov. 16, 2005, article concerning Justice Alito 's 
confirmation. A copy of the article is attached. 

Interview with the San Francisco Chronicle for a Nov. 20, 2005, article concerning Justice 
Alito 's confirmation. The article can be found at: http://www.sfgate.com/cgi- 
bin/article.cgi?f=/c/a/2005/ 1 1/20/MNGVDFRHQB 1 .DTL&ao=all . 

Interview with the Wall Street Journal for a Nov. 21, 2005, article concerning Justice Alito 's 
confirmation. The article can be found at: 
http://online.wsi.com/article/SBl 13252961872202600.html . 

Press briefing concerning Justice Alito’s confirmation. Circa Dec. 1,2005. Attached is an 
article containing a quote from that briefing. 

Interview with C-SPAN on Dec. 6, 2005, concerning Justice Alito ’s confirmation. Video can be 
found at: httrrj/www. c-spanvideo. ore/oroeram/SuDremeCourtWatch55 . 
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Interview with CNN for a December 13, 2005, article concerning national security letters. A 
transcript of the segment can be found at: 

httv.VAvww. cnn. com/2005/EDUCA TlON/1 2/1 4/transcrivt. thu/index. html?iref=allsearch. 
Interview with WIBA, Madison, WI, December 13, 2005. I do not have a transcript or recording. 


Interview with WDAY, Fargo, ND, concerning the USA PATRIOT Act, December 15, 2005. 1 do 
not have a transcript or recording. 

Radio interview with a Sacramento station concerning the USA PATRIOT Act, December 15, 
2005. I do not have a transcript or recording. 

Radio interview with WLOB, Portland, ME, concerning the USA PATRIOT Act, December 16, 

2005. I do not have a transcript or recording. 

Interview with the Eagle 's Cry (the student newspaper of Pella Christian High School, Pella, IA, 
my alma mater) about my job at the Department of Justice. 2005. A copy of the article is 
attached. 

Interview with the Wall Street Journal for a Jan. 5, 2006, article concerning Justice Alito 's 
confirmation. A copy of the article can be found at: 
http://online.wsj.com/article/SBl 1364281 1283938270-search.html. 

Interview with CNN for a January 10, 2006 segment concerning Justice Alito 's confirmation 
hearing. Transcript attached. 

Interview with C-SPAN on Jan. 1 2, 2006, concerning Justice A lito 's confirmation. Video can be 
found at: http://www. c-SDanvideo.ore/oroeram/AlitoConlirmationHearin . 

Interview with FOX news concerning Justice Alito's confirmation. January 13, 2006. I do not 
have a transcript or recording. 

Interview with Susanna Dokupil for an article posted on American Enterprise Online on Feb. 7, 

2006. A copy of the article is attached. 

TV interviews on March 8, 2006, concerning the USA PATRIOT Act: Hearst-Argyle television; 
BELO television; Cox Broadcasting TV. Ido not have transcripts or recordings of these 
interviews. 

Interview with the New York Times for a June 2, 2006, article concerning ISP retention of 
customer records. A copy of the article is attached. 

Interview with NPR on August 9, 2006, concerning internet child pornography. The article can 
be found at: htt p://www.nDr.org/temDlates/story/storv ,php?storvId=5629338 . 

Press release on November 30, 2006, concerning National Methamphetamine Awareness Day. 

A copy of the press release is attached. 

Radio interviews on November 30, 2006, in connection with National Methamphetamine 
Awareness Day: WLW/Cincinnati; ABC News Morning; KEX/Portland, OR; KCMO/Kansas 
City ; KTRS/St. Louis; WJR/Detroit. I do not have notes or tape of any of these brief interviews, 
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Interview with the Los Angeles Times for a December 22, 2006, article concerning the 
intersection of refugee and terrorism policy. The article can be found at: 
http://articles.latimes.com/2006/dec/22/nation/na-asYlum22 , 

Interview with Elliot Slotnick for an article in the May-June 2007 edition of Judicature, entitled, 
"Picking Judges in a time of turmoil: W. Bush 's judiciary during the 1 09th Congress. " A copy 
of the article is attached. 

Other press interviews : 

Interview with NPR concerning Sackett v. EPA for an article aired and published on-line on 
Nov. I, 2011. The article can be found at: 

http://www,npr.org/templates/storv7storv.php?storvId=14 1887844 . 

Interview with NPR for a July 20, 201 0, story about judicial confirmations. A copy of the print 
version of the story can be found at: 

http://www.npr.org/templates/storv/storv.php?storvId= 128644860 . 

Interview with CBS News for a June 29, 2010, story about Justice Kagan 's confirmation hearing. 
The story can be found at: http://www.cbsnews.com/8301-S03S44 162-20009227- 
5Q3544.html?tag=mncol:lst:l . 

Interview with the New York Times for a June 27, 2010, article concerning Supreme Court 
confirmations. The article can be found at : 

http://www.nvtimes.com/2010/06/28/us/politics/28Questions.html . 

Interview with the Lelligh Valley Morning Call for a June 25, 2010, article about Senator 
Specter 's role in Supreme Court confirmations. The article can be found at: 
http://articles.mcall.com/2010-06-25/news/mc-dc-specter-kagan-2010Q624 1 democrat-specter- 
supreme-court-confirmation-hearinH-high-court-nominee . 

Interview with Voice of America News for a June 23, 201 0, article about Supreme Court 
confirmations. The article can be found at: http://www.voanews.com/english/news/usa/Kagan- 
Supreme-Court-Confirmation-Hearings-Begin-Mondav-96990134.html . 

Interview with the Associated Press for a June 22, 201 0, article concerning Supreme Court 
confirmation hearings. The article can be found at: 

http://www.msnbc.msn. com/id/37854053/ns/politics-supreme court/t/murder-boards-kagan- 
preps-hearines/#.TlLZ Icee3o . 

Interview with Business Week for a June 21, 2010, article about Supreme Court confirmations. 

A copy of the article is attached. 

Interview with the Los Angeles Times for a May 29, 2010, article about Supreme Court 
confirmations. The article can be found at: http://articles.latimes.com/201Q/mav/29/nation/la-na- 
kagan-vetting-20 100530 . 

Interview with Politico for a May 27, 2010, article about Supreme Court confirmations. The 
article can be found at: http://www.politico.com/news/stories/05 1 0/37838.htmi , 

Interview with NPR for a May 25, 201 0, segment about Supreme Court confirmation hearings. 
The story can be found at: http://www.npr.org/templates/storv/storv.php?storvId=l 27095542 . 
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Interview with National Journal for a May 12, 2010, article about Supreme Court confirmations. 
A copy of the article is attached. 

Interview with Politico for a May 12, 2010, article about Supreme Court confirmations. The 
article can be found at: http://www.politico.com/news/stories/051 0/3711 0.html . 

Interview with the Lars Larson radio show for a May 10, 2010, story about Supreme Court 
appointments. I do not have a transcript or recording. 

Interview with MSNBC on April 12, 2010, about Supreme Court confirmations. I do not have a 
transcript or recording. 

Interview with NBC News on April 9, 2010, about Supreme Court appointments. 1 do not have a 
transcript or recording. 

Interview with CQ Weekly for an April 2010 article about Supreme Court nominations. A copy 
of the article is attached. 

Interview with CNN for an April 21, 2010, segment on Supreme Court appointments. Video of 
the segment can be found at: htt p://www. youtube, com/watch?v=6FO Axbvhkw . 

Interview on CNN for an April 21, 2010, segment about the Supreme Court. I do not have a 
transcript or recording. 

Interview with National Journal for an April 16, 2010, article about Supreme Court 
appointments. A copy of the article is attached. 

Interview with Congressional Quarterly for an April 16, 2010, article about Supreme Court 
confirmations. A copy of the article is attached. 

Interview with ABC News for an April 9, 2010, story concerning Supreme Court appointments. 
Video is available at: http://www.msnbc.msn.com/id/21 I 34540/vd/36338749#3633S749. 

Interview with NPR in January 2010 concerning Attorney General Holder 's confirmation 
hearing. The story can be found at: 

http://www.npr.org/templates/storv/storv.php?storvld=99361682 . 

Interview with the Harvard Law Bulletin for an article entitled, "Executive Counsel” in the 
Summer 2009 edition. A copy of the article is attached. 

Interview with National Journal for a July 31, 2009, article about Supreme Court confirmations. 
A copy of the article is attached. 

Interview with the New York Times for a July 15, 2009, article about Supreme Court 
confirmations. The article can be found at: 
http://www.nvtimes.com/2009/07/16/us/politics/16assess.html . 

Interview with the Washington Post for a July 13, 2009, article about Supreme Court 
confirmations. The article can be found at: http://www. washingtonpost.com/wp- 
dvn/content/article/2009/07/12/AR200907 1202338.html . 
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Interview with the Associated Press for a July 10, 2009, article about Supreme Court 
confirmations. The article can be found at: 

http://www.azcentral.com/news/articles/2009/07/10/20090710sotomavor-theprepl0-QN.html . 

Interview with National Journal for a June 15, 2009, article concerning Supreme Court 
confirmations. A copy of the article is attached 

Interview with National Journal for a June 3, 2009, article about Supreme Court confirmations. 
A copy of the article is attached. 

Interview with the National Law Journal for a June 1, 2009, article about Supreme Court 
confirmations. A copy of the article is attached. 

Interview with Roll Call TV on the subject of judicial appointments, May 29, 2009. 1 do not have 
a recording or transcript. 

Interview with the National Law Journal for a May 4, 2009, article about Supreme Court 
appointments. A copy of the article is attached. 

Interview with CNN for a May 3, 2009, article about Supreme Court confirmations. The article 
can be found at: http://politicalticker.blogs.cnn.com/2009/0S/Q3/obama-likelv-to-pick-female- 
nominee/ . 


Interview with the Legal Times for an April 6, 2009, article about Supreme Court appointments. 
A copy is attached. 

Interview with WAMU’s Kojo Namdi show on the subject of judicial appointments, January 29, 
2009. The recording can be found at: htto://thekoionnamdishow. ore/shows/2009-01 - 
29/breakine-iudicial-loeiam . 

Interview with ABC News for a January 1 7, 2009, segment about the Supreme Court 's decision 
in Ledbetter v. Goodyear. A transcript is attached. 

Interview with Bloomberg News for a July 15, 2008, article about Supreme Court appointments. 
The article can be found at: 

http://www.bloombere.com/apps/news?pid=newsarchive&sid=analt7SXDKiO&refer=home . 

Interview with the Legal Times for an April 17, 2008, article about Bush Administration lawyers 
joining the private sector. A copy of the article is attached. 

Interview with the Legal Times for a March 1 7, 2008, article about joining WilmerHale. A copy 
of the article is attached. 

Interview with PBS for an October 4, 2007, segment about reporter shield legislation. A 
transcript can be found at: http://www.pbs.org/new5hour/bb/media/iulv-dec07/sources 10- 
04.html . 

f. If applicable, list all published judicial opinions that you have written, including concurrences 
and dissents. Supply the citations for all published judicial opinions to the Committee. 

N/A 

13. Public Office, Political Activities and Affiliations: 
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a. List chronologically any public offices you have held, other than judicial offices, including the 
terms of service and whether such positions were elected or appointed. If appointed, please 
include the name of the individual who appointed you. Also, state chronologically any 
unsuccessful candidacies you have had for elective office or unsuccessful nominations for 
appointed office. 

Assistant Attorney General for Legal Policy, U.S. Department of Justice; 2005-2007. Appointed 
by the President upon confirmation by the Senate. 

Principal Deputy Assistant Attorney General, Office of Legal Policy, U.S. Department of Justice; 
2005-2005. Appointed. 

Law clerk to Justice Anthony Kennedy, Supreme Court of the United States; 2002-2003. 
Appointed. 

Associate Counsel to the President, the White House; 2001-2002. Appointed. 

Assistant Counsel to the President, the White House; 2001. Appointed. 

Associate Counsel, Bush-Cheney Transition; 2001. Appointed. 

Law clerk to Justice Charles Fried, Supreme Judicial Court of Massachusetts; 1998-1999. 
Appointed. 

Honors Intern, Federal Bureau of Investigation; 1 996. Appointed. 

Legislative Intern, Office of U.S. Senator Charles Grassley; 1995. Appointed. 


b. List all memberships and offices held in and services rendered, whether compensated or not, 
to any political party or election committee. If you have ever held a position or played a role in a 
political campaign, identify the particulars of the campaign, including the candidate, dates of the 
campaign, your title and responsibilities. 

Member of the Board of Governors of the Republican National Lawyers Association, 201 0-201 1 
term. Member of the association from approximately 2008-present. 

Assisted Fred Thompson 's presidential campaign by providing volunteer policy advice. 2007. 

Was listed on lawyers ' committees supporting candidates for President during the 2008 
presidential race: Fred Thompson, Mitt Romney, John McCain- 

Volunteered for the Bush campaign during the 2000 presidential race: as a grassroots volunteer 
in Virginia and Iowa; and in Florida during the recount effort (writing briefs and pleadings). 

Member of the Arlington County, VA, Republican Central Committee from 2000-2002. 

Was employed as the General Counsel of the Elizabeth Dole for President Exploratory 
Committee for a brief period in 1999. 


Was Vice-President of the Harvard Law Republicans while in law school. 
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During college at the University of Minnesota-Morris, did grassroots volunteering for various 
Republican campaigns for local office; Was a member of the Stevens County, MN central 
committee; Was a delegate to the Stevens County, MN nominating convention and the Minnesota 
Republican state convention; Was Secretary of the campus College Republicans. 

Have served on the host committees for various fundraisers for candidates for state and federal 
office. 


14. Legal Career: Answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation from law 
school including; 

i. whether you served as clerk to a judge, and if so, the name of the judge, the court and the dates 
of the period you were a clerk; 

1 served as a law clerk to Justice Charles Fried on the Supreme Judicial Court of Massachusetts 
from 1998-1999 and as a law clerk to Justice Anthony Kennedy on the Supreme Court of the 
United States from 2002-2003. 

ii. whether you practiced alone, and if so, the addresses and dates; 

No. 

iii. the dates, names and addresses of law firms or offices, companies or governmental agencies 
with which you have been affiliated, and the nature of your affiliation with each. 

National Chamber Litigation Center. Chief Counsel for Regulatory Litigation (2011-present). 
1615 H Street, NW, Washington, DC 20062. 

George Washington University Law School. Adjunct Professor (201 0-201 1). 2000 H Street, NW, 
Washington, DC 20052. 

Wilmer Cutler Pickering Hale & Dorr. Counsel (2008-2011). 1875 Pennsylvania Ave., NW, 
Washington, DC 20006. 

U.S, Department of Justice. Assistant Attorney General for Legal Policy (2005-2007); Principal 
Deputy Assistant Attorney General (2003-2005). 950 Pennsylvania Ave., NW, Washington, DC 
20530. 

Supreme Court of the United States, Associate Justice Anthony Kennedy. Law clerk (2002- 
2003). One First Street, NE, Washington, DC 20543. 

White House. Associate Counsel to the President (2001-2002); Assistant Counsel to the 
President (2001). 1600 Pennsylvania Ave., NW, Washington, DC 20500. 

Bush-Cheney Transition. Associate Counsel (2001). 1 800 G Street, NW, Washington, DC 20270. 


Cooper, Carvin & Rosenthal. Associate ( 1999-2001 ). 1500 K Street, NW, Washington, DC 
20005. 
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Elizabeth Dole for President Exploratory Committee. General Counsel (1999). Arlington, VA. 

Supreme Judicial Court of Massachusetts, Associate Justice Charles Fried. Law clerk (1 998- 
1999). New Courthouse, One Pemberton Square, Boston, MA 02108, 

Simpson, Thacher & Bartlett. Summer Associate (1998). 425 Lexington Avenue. New York, NY 
10017. 


iv. whether you served as a mediator or arbitrator in alternative dispute resolution proceedings 
and, if so, a description of the 10 most significant matters with which you were involved in that 
capacity. 

No. 

v. whether you have held any judicial office, including positions as an administrative law judge, 
on any U.S. federal, state, tribal, or local court and if so, please provide the name of the court, the 
jurisdiction of that court, whether the position was appointed or elected, and the dates of your 
service. 

No. 

b. Describe: 

i. the general character of your law practice and indicate by date when its character has changed 
over the years. 

ii. your typical clients and the areas at each period of your legal career, if any, in which you have 
specialized. 

Immediately after graduating from Harvard Law School and taking the bar examination, I was a 
law clerk to Associate Justice Charles Fried of the Supreme Judicial Court of Massachusetts. 

Upon completing the clerkship, I deferred my start date with a law firm in order to volunteer for 
Elizabeth Dole 's presidential campaign headquarters in Arlington, VA. Most my volunteer work 
for the campaign consisted of ballot access organization. After a couple of months as a 
volunteer, 1 worked as the campaign 'r general counsel until Mrs. Dole dropped out of the race. 

I then became an associate at the Washington, D.C., law firm Cooper, Carvin & Rosenthal (now 
Cooper <£ Kirk), where I worked on a wide variety of litigation matters, ranging from Winstar- 
type cases on behalf of large financial institutions, to a constitutional challenge to the FCC 's 
must-carry regulations, to representing a severely disabled girl seeking compensation for 
injuries sustained as the result of a childhood vaccine, to defending a small company against a 
Title VII claim. In 2000, 1 traveled with other lawyers from the firm to Tallahassee, Florida, to 
write briefs and other pleadings on behalf of the Bush campaign during the recount. 

In January, 2001, I went to work for the Bush-Cheney transition and, on Inauguration Day, 
joined the White House Counsel 's Office as an Assistant Counsel. I was promoted to Associate 
Counsel (and Special Assistant to the President) in June 2001. In that capacity, I provided legal 
and policy advice to White House officers on a wide range of issues and participated in judicial 
selection. Some of my particular areas of focus included legal issues relating to presidential 
appointments and the Twenty-Fifth Amendment to the U.S. Constitution. I coordinated the 
development of the Executive Order creating the Office of Homeland Security (the predecessor 
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to the Department of Homeland Security), I also was responsible for liaising with certain 
agencies, including the Department of Health and Human Services and the Department of 
Energy, on any legal issues requiring the White House 's attention. 

I left the White House to spend a year as a law clerk to Associate Justice Anthony Kennedy at the 
Supreme Court of the United States. 

In 2003, I joined the US. Department of Justice as Principal Deputy Assistant Attorney General 
in the Office of Legal Policy. During the Bush Administration, the Office of Legal Policy was the 
Department’s focal point for myriad policy issues ranging from terrorism to tort reform to drug 
policy and managed development of most of the Attorney General ’s policy priorities. The Office 
also handled the Justice Department ’s functions relating to judicial appointments. As Principal 
Deputy Assistant Attorney General, I served as the chief deputy to the Assistant Attorney 
General, helping him to manage the office ’s substantive work as well as personnel and budget. 
My greatest area of policy focus during that period was counter-terrorism and national security 
issues, including efforts to reauthorize the expiring provisions of the USA PA TRIOT Act, 
working with Congress on the Intelligence Reauthorization Act of 2004, and revision of a variety 
of Attorney General guidelines. Among many other things, I also spearheaded the overhaul of 
the Attorney General’s Guidelines for the treatment of crime victims and other efforts to 
implement the Justice for All Act of 2004. 

In March 2005, upon the resignation of the previous Assistant Attorney General, I became 
Acting Assistant Attorney General. I was nominated by President Bush to be Assistant Attorney 
General for Legal Policy in April 2005 and was confirmed by the Senate and appointed in July 
2005. 

As Assistant Attorney General for Legal Policy, I served as the Attorney General's chief policy 
advisor, oversaw the development of high-priority policy initiatives for the Department of 
Justice, and coordinated the Department 's big-picture policy agenda. This involved formulating 
policy proposals in the first instance, negotiating issues in the inter-agency process and with the 
White House, and promoting the Department 's policy agenda to Congress and the public. 

Among the many policy issues within my office 's purview were terrorism, immigration reform, 
tort reform, intellectual property protection, identity theft, drug enforcement, violent crime, 
firearms and explosives, and on-line child exploitation. Some of my greatest areas of focus 
included: terrorism and national security issues, particularly relating to the USA PATRIOT Act; 
policies and legislation to combat the diversion and abuse of prescription drugs and to combat 
the use of methamphe famine, including spearheading the first National Methamphetamine 
Awareness Day declared by the President; policies and legislation to enhance the Department 's 
ability to investigate and prosecute those who sexually exploit children on-line; and 
comprehensive immigration reform legislation. I also served as the Attorney General 's chief 
advisor on judicial selection and oversaw the Department of Justice 's role in assistingjudicial 
nominees with Senate confirmation. This included running the Department 's efforts to achieve 
confirmation of Chief Justice Roberts and Justice Alito. I also served as the Department 's 
Regulatory Policy Officer, meaning that all regulations promulgated by the Department of 
Justice were reviewed by my office before being transmitted to the Office of Management and 
Budget for inter-agency clearance. 

From 2008-2011, I was a Counsel with the law firm Wilmer Cutler Pickering Hale & Dorr 
(WilmerHale) in Washington, D. C. Most of my work for the firm consisted of crisis management 
and strategic or pre-litigation counseling on legal and policy issues ranging from homeland 
security issues to online privacy issues. For the most part, I cannot discuss my representations 
in detail without breaching the attorney-client privilege. 
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Since May 31, 2011, 1 have been the Chief Counsel for Regulatory Litigation at the National 
Chamber Litigation Center, a public policy law firm affiliated with the U.S, Chamber of 
Commerce. In that capacity, l work with the staff and members of the U.S. Chamber of 
Commerce to select cases in which the Chamber will be involved as an amicus curiae or a party; 
and oversee outside counsel representing the Chamber in those matters. 

I also have served as an adjunct law professor at George Washington University Law School 
during two semesters, teaching a seminar focusing on comprehensive immigration reform. 

c. Describe the percentage of your practice that has been in litigation and whether you appeared 
in court frequently, occasionally, or not at all. If the frequency of your appearances in court 
varied, describe such variance, providing dates. 

In my roles as an associate at Cooper, Carvin, and Rosenthal and in my current position, I have 
been entirely or largely focused on litigation. In other positions I have held during my career, 
such as my positions in the While House and in the Justice Department, 1 had little involvement 
with liligation. As such, it is difficult to provide one calculation the covers my entire career. The 
percentages provided below are rough estimates. 

i. Indicate the percentage of your practice in: 


1 . federal courts; 45% 

2. state courts of record; 10% 

3. other courts; 0% 

4. administrative agencies 45% 

ii. Indicate the percentage of your practice in: 

If this question refers solely to litigation, as opposed to policy-related matters, my practice has 
been primarily civil. I have given oral argument, filed briefs, or provided other counsel in a few 
criminal proceedings. A large part of my policy work at the Department of Justice dealt with 
criminal justice issues. 

1. civil proceedings; 95% 

2. criminal proceedings. 5% 

d. State the number of cases in courts of record, including cases before administrative law 
judges, you tried to verdict, judgment or final decision (rather than settled), indicating whether 
you were sole counsel, chief counsel, or associate counsel. 

7 have never tried a case to verdict. 

1. What percentage of these trials were: 

1-jury; 

2. non-jury. 

e. Describe your practice, if any, before the Supreme Court of the United States. Supply four (4) 
copies of any briefs, amicus or otherwise, and, if applicable, any oral argument transcripts before 
the Supreme Court in connection with your practice. 
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I have been counsel on briefs filed in the Supreme Court of the United States in my positions at 
Cooper, Carvin & Rosenthal and in my current position. I have attached copies of these briefs. 

15. Litigation: Describe the ten (10) most significant litigated matters which you personally 
handled, whether or not you were the attorney of record. Give the citations, if the cases were 
reported, and the docket number and date if unreported. Give a capsule summary of the 
substance of each case. Identify the party or parties whom you represented; describe in detail the 
nature of your participation in the litigation and the final disposition of the case. Also state as to 
each case: 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the case was litigated; 
and 

c. the individual name, addresses, and telephone numbers of co-counsel and of principal counsel 
for each of the other parties. 

U.S. v. Nelson. While employed with the U.S. Department of Justice, I presented oral argument 
in this case in the U.S. Court of Appeals for the Fourth Circuit on the behalf of the United States. 
This was a criminal appeal involving a matter of first impression in the Fourth Circuit - whether 
a prior conviction under 18 U.S.C. 924(c)(1) is a “felony drug offense" supporting a sentencing 
enhancement under 21 U.S.C. 841(b)(1)(B). The United States prevailed. The Fourth Circuit 
issued its opinion on April 19, 2007. Docket number 06-4333. 

Tan v. U.S. Attorney General. While employed with the U.S. Department of Justice, I presented 
oral argument in this case in the U.S. Court of Appeals for the Eleventh Circuit on behalf of the 
United States. This was an asylum-related immigration appeal. The alien prevailed. The 
Eleventh Circuit’s decision is reported at 446 F.3d 1369 (2006). 

Chamber of Commerce v. NLRB. The Chamber of Commerce is challenging the National Labor 
Relations Board's “ambush election rule" in the U.S. District Court for the District of 
Columbia. Case No. 1:1 l-cv-02262-JEB. The case is pending. 

Sackett v. EPA. The Chamber of Commerce filed an amicus brief supporting the petitioner in the 
Supreme Court of the United States in this case, which addresses the availability of pre- 
enforcement review of EPA orders issued under the Clean Water Act. Docket No. 10-1062. The 
case is pending. 

Credit Suisse v. Simmonds. The Chamber of Commerce filed an amicus brief supporting 
petitioners in the Supreme Court of the United States in this case, which addresses the time limit 
for bringing an action under Section 16(b) of the Securities Exchange Act of 1934. Docket No. 
10-1261. The case is pending. 

Blackstone Medical v. U.S. ex rel Hutcheson. The Chamber of Commerce filed an amicus brief 
supporting certiorari in the Supreme Court of the United States in this case, which addressed the 
scope of liability under the False Claims Act. Docket No. 11-269. Certiorari was denied. 

Defenders of Wildlife v. Bureau of Ocean Energy Management. The Chamber of Commerce 
filed an amicus brief in the U.S. Court of Appeals for the Eleventh Circuit in this case, which 
involves a challenge to BOEM's approval of an offshore drilling permit. Docket No. 11-12958. 
The case is pending. 
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In the Matter of Opening a Private Road for Timothy P. O’Reilly. In 2009, 1 filed an amicus 
brief in the Pennsylvania Supreme Court on behalf of the Institute for Justice in this case, which 
involved a challenge to a Pennsylvania law allowing private parties to effect a taking of another 
party 's property. Docket No. 10 WAP 2009. The court ruled in favor of the position urged by 
our brief. 

Satellite Broadcasting Ass 'n of America v. FCC. While at Cooper, Carvin, and Rosenthal in 
2000 and 2001, I participated in the firm 's representation of the Satellite Broadcasting 
Association in a First Amendment challenge to the FCC ‘s must-carry rule for satellite 
broadcasters. The challenge to the rule was brought in the U.S. court of Appeals for the Fourth 
Circuit. The case was pending when I left the firm and was ultimately resolved in favor of the 
FCC. Docket number 01 -1 1 51. 

16. Legal Activities: Describe the most significant legal activities you have pursued, including 
significant litigation which did not progress to trial or legal matters that did not involve litigation. 
Describe fully the nature of your participation in these activities. List any client(s) or 
organization(s) for whom you performed lobbying activities and describe the lobbying activities 
you performed on behalf of such client(s) or organizations(s). (Note: As to any facts requested in 
this question, please omit any information protected by the attorney-client privilege.) 

See Response to Question 15, above. 

1 registered as a lobbyist for the following organizations while employed by WilmerHale: 

Google; T -Mobile; and PhRMA. In each case, I was registered for only one quarter, and the 
lobbying activity was incidental to legal work I was performing for the client. 

17. Teaching: What courses have you taught? For each course, state the title, the institution at 
which you taught the course, the years in which you taught the course, and describe briefly the 
subject matter of the course and the major topics taught. If you have a syllabus of each course, 
provide four (4) copies to the committee. 

I have twice taught a seminar class at George Washington University Law School entitled 
"Public Law Seminar: Immigration Reform. " I taught this class during the spring semester of 
2010 and the fall semester of 2011. The class covered the myriad legal and policy issues 
relating to comprehensive immigration reform. A syllabus is attached. 

18. Deferred Income/ Future Benefits: List the sources, amounts and dates of all anticipated 
receipts from deferred income arrangements, stock, options, uncompleted contracts and other 
future benefits which you expect to derive from previous business relationships, professional 
services, firm memberships, former employers, clients or customers. Describe the arrangements 
you have made to be compensated in the future for any financial or business interest. 

While employed at WilmerHale, I had a 401 (k) account. The account still exists, but neither I 
nor the firm are making any more contributions to it. 

19. Outside Commitments During Service: Do you have any plans, commitments, or 
agreements to pursue outside employment, with or without compensation, during your service? If 
so, explain. 

I intend to continue my current employment with the National Chamber Litigation Center. 

20. Sources of Income: List sources and amounts of all income received during the calendar 
year preceding your nomination and for the current calendar year, including all salaries, fees, 
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dividends, interest, gifts, rents, royalties, licensing fees, honoraria, and other items exceeding 
$500 or more (if you prefer to do so, copies of the financial disclosure report, required by the 
Ethics in Government Act of 1978, may be substituted here). 

See attached SF-450. 

21. Statement of Net Worth: Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

22. Potential Conflicts of Interest: 

a. Identify the family members or other persons, parties, affiliations, pending and categories of 
litigation, financial arrangements or other factors that are likely to present potential conflicts-of- 
interest when you first assume the position to which you have been nominated. Explain how you 
would address any such conflict if it were to arise. 

None known. 

b. Explain how you will resolve any potential conflict of interest, including the procedure you 
will follow in determining these areas of concern. 

I will recuse myself from the matter that poses the conflict. Whether 1 recuse myself from the 
PCLOB 's work on that matter or from my employer 's work on that matter will depend upon 
the circumstances and the advice I receive from the agency's ethics officials. 


23. Pro Bono Work: An ethical consideration under Canon 2 of the American Bar Association’s 
Code of Professional Responsibility calls for “every lawyer, regardless of professional 
prominence or professional workload, to find some time to participate in serving the 
disadvantaged.” Describe what you have done to fulfill these responsibilities, listing specific 
instances and the amount of time devoted to each. If you are not an attorney, please use this 
opportunity to report significant charitable and volunteer work you may have done. 

While employed with WilmerHale, / represented several clients on a pro bono basis, including 
the Institute for Justice and the Alliance for School Choice. 

I am substantially involved in charitable work through my church, including service on the 
church 's Board of Trustees. 
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FINANCIAL STATEMENT 


NET WORTH 


Provide a complete, current financial net worth statement which itemizes in detail all assets (including bank 
accounts, real estate, securities, trusts, investments, and other financial holdings) all liabilities (including debts, 
mortgages, loans, and other financial obligations) of yourself, your spouse, and other immediate members of 
your household. 
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Provision for Federal Income Tax 



0 





Other special debt 




0 






Schedule of securities fall amounts rounded to nearest $1000: amounts taken from recent statements) 

A Ipha Natural Resources Inc. $3 000 

Altera Corp. $23,000 

Best Buy Inc. $7000 

CVS Caremark $8000 

Chevron Corp. $8000 

Concho Res Inc. $33, 000 

Hewlett Packard Co. $4000 

JA Solar Holdings Co Ltd $<1000 

KVH Industries Inc. $ 7000 

National Oilwell Varcolnc. $10,000 

New York Community Bancorp Inc. $5000 

Nuance Communications Inc. $12, 000 

Pfizer Inc. $5000 

Ryanair Holdings PLC $5000 

Trina Solar Ltd $1 OOOColumbia Acorn Fund Class A - $108, 000 
Dodge and Cox Int’l Stock Fund - $45,000 

Fundamental Investors Fund Class FI - American Funds - $114, 000 

Growth Fund of America Class A - American Funds - $36, 000 

Growth Fund of America Class F-l - American Funds - $53,000 

Franklin Templeton Mutual Global Discovery - $81,000 

Vanguard Tax Managed Small Cap Fund Admiral Shares - $91, 000 

Vanguard Tax Managed Capital Appreciation Fund - $81, 000 

Lincoln National - American Legacy Design (variable annuity) - $154, 000 

Capital World Bond Fund Class FI - American Funds - $25,000 

Columbia Acorn Fund Int 7 Fund Class A - $25,000 

Vanguard Small Cap ETF - $14,000 

Vanguard Large Cap ETF - $14, 000 

Marshall Prime Money Market - $3,000 

Amana Growth - $32,000 

Touchstone Small Cap Core - $15,000 

Tweedy Browne Global Value - $8, 000 

Acadian Emerging Markets - $9, 000 

Ivy Global Natural Resources - $12,000 

T. Rowe Price Real Estate - $10,000 

SSgA S&P 500 Index Fund - $42, 000 

FPA Perennial Fund - $34,000 

Rainier Small/Mid Cap Equity - $52, 000 

Harbor Int 7 Fund - $3 7 , 000 

Janus Overseas Fund - $7, 000 

Kinetics Small Cap Opportunities Fund - $2000 

T Rowe Price New Asia Fund - $3000 

T Rowe Price Emerging Markets Stock Fund - $4000 

Royce 100 Fund - $5,000 

UMB Scout Mid Cap Fund - $6,000 

Appleseed Fund - $5, 000 

Columbia Acorn Int’l Select Class Z - $2000 

Fidelity Freedom 2040 - $4000 

Spouse ’s TSP account - $131,000 
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STATEMENT OF HON. PATRICIA M. WALD, NOMINEE TO BE A 
MEMBER OF THE PRIVACY AND CIVIL LIBERTIES OVER- 
SIGHT BOARD 

Judge Wald. I would only add that I am happy with the prior 
Congress having put into our mandate 2000(e), the fact that we 
should provide advice on proposals to retain or enhance a particu- 
larly governmental power to ensure that the need for the power is 
balanced and that it has supervision, et cetera. 

I hope that the board will be able, as new technology requires 
new responses by the government, to pursue that particular power 
and to be at the initiation of those policies. 

I think I would take a note from the Supreme Court’s — some of 
the language in the recent U.S. v. Jones case which dealt with the 
GPS and their notion that technology is coming along, we cannot 
really know in advance how to cope with all the new technologies, 
but we do have to be alert to all their various propensities, their 
various capabilities. And I hope that, if confirmed, we can follow 
through with the mandate in our statute. 

[The biographical information follows.] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 
QUESTIONNAIRE FOR NOMINEES 
TO PRIVACY AND CIVIL LIBERTIES BOARD 

PUBLIC 


1 . Name: State full name (include any former names used). 

Patricia Ann McGowan Wald 

2. Position: State the position for which you have been nominated. 

Member, Privacy and Civil Liberties Oversight Board 

3. Address: List current office address. If city and state of residence differs from your place of 
employment, please list the city and state where you currently reside. 

2101 Connecticut Avenue, NW, Apartment 38 
Washington, D.C. 20008 

4. Birthplace: State date and place of birth. 

September 16, 1928; Torrington, CT 

5. Education: List in reverse chronological order each college, law school, or any other 
institution of higher education attended and indicate for each the dates of attendance, whether a 
degree was received, and the date each degree was received. 

1948-1951, Yale Law School; J.D., 1951 

1944-1948, Connecticut College for Women; B.A., 1948 

6. Employment Record: List in reverse chronological order all governmental agencies, 
business or professional corporations, companies, firms, or other enterprises, partnerships, 
institutions or organizations, non-profit or otherwise, with which you have been affiliated as an 
officer, director, partner, proprietor, or employee since graduation from college, whether or not 
you received payment for your services. Include the name and address of the employer and job 
title or description. 

2010-present 

Administrative Conference of the United States 
1120 20 th Street, N.W. 

Washington, D.C. 20036 
Council Member (uncompensated) 
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2009-present 

Constitution Accountability Center 
1800 Connecticut Avenue, N,W. 

Washington, D.C. 20036 
Board Member (uncompensated) 

2004-2008 

American Constitution Society 
1333 H Street, N.W., 11 th Floor 
Washington, D.C. 20005 
Board Member (uncompensated) 

2003- 2010 

Mental Disability Rights International 
1154 15 th Street, N.W. 

Washington, D.C. 20009 
Board Member (uncompensated) 

2008-2009 

American Society of International Law 
2223 Massachusetts Avenue, N.W. 

Washington, D.C. 20008 

Co- Chair (with William Taft IV) of Task Force on U.S. Policy Toward International Criminal 
Court (uncompensated) 

2004- 2005 

President's Commission on the Intelligence Capabilities of the United States Regarding Weapons 
of Mass Destruction 
(no current address) 

Commission Member (uncompensated) 

2005- present 
New Perimeter 
DLA Piper 

500 8th Street, N.W. 

Washington, D.C., 20004 

Co-Chair Advisory Board (uncompensated) 

2003-2007 

American Arbitration Association 
2200 Century Parkway, Suite 300 
Atlanta, GA 30345 

Arbitrator, Westinghouse Electric Company v. CBS Corp. Panel Chair 
CASE NO. 16x 192 00937702 
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2003-2004 
Yale Law School 
120 Wall Street 
New Haven, CT 065 1 1 

J. Skelly Wright Fellow-Lecturer on International Courts 
2002-present 

Open Society Institute Justice Initiative 
400 West 59 th Street 
New York, NY 10019 
Board Member (2004-present) 

Board Chair (2002-2004) 

1999-2001 

International Criminal Tribunal for the former Yugoslavia 
Churchillplein 1 

2517 JW The Hague, The Netherlands 
Judge Trial Chamber I 

1979-1999 

United States Court of Appeals for District of Columbia Circuit 
333 Constitution Avenue, N.W. 

Washington, D.C. 20001 
Judge (1979-1986; 1991-1999) 

Chief Judge (1986-1991) 

1977-1979 

United States Department of Justice 
950 Pennsylvania Avenue, N.W. 

Washington, D.C. 20530 

Assistant Attorney General for Legislative Affairs 
1972-1977 

Mental Health Law Project (defunct; successor is Bazelon Center for Mental Health) 
1102 15 th Street, N.W. 

Washington, D.C. 20005 
Litigation Director (1975-1977) 

Attorney (1972-1975) 

1971-1972 

Center for Law and Social Policy 
1015 15 th Street, N.W. 

Washington, D.C. 20005 
Attorney 

1970-1972 

Ford Foundation Drug Abuse Research Project 
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1968-1970 

Neighborhood Legal Services Program 
401 5th Street, N.W. 

Washington, D.C. 

Attorney in Test Case Division 

1967-1968 

United States Department of Justice 

Office of Criminal Justice 

950 Pennsylvania Avenue, N.W. 

Washington, D.C. 20530 

Consultant on Implementation of D.C. Crime Commission Report (part-time) 
1965-1966 

United States Department of Justice 

President's Commission on Crime in the District of Columbia 
950 Pennsylvania Avenue, N.W. 

Washington, D.C. 20530 
Member (uncompensated) 

1952-1953 

Arnold, Fortas & Porter 
555 12 th Street, N.W. 

Washington, D.C. 20004 
Associate 

1951-1952 

Judge Jerome N. Frank 

United States Court Appeals for Second Circuit 
40 Foley Square 
New York, NY 10007 
Law Clerk 

Other Affiliations (Uncompensated unless Otherwise indicated) 

2011 

Independent Panel on Judicial Nominations to 

the International Criminal Court (Coalition for the ICC) 

708 3rd Avenue 
New York, NY 10017 
Member 
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2010- present 

Coalition for the International Criminal Court 
708 3rd Avenue 
New York, NY 10017 
Member Advisory Committee 

2002-2011 

JFK Library Foundation 
Columbia Point Boston, MA 02125 
Profiles in Courage Award Committee 

1972 -Present 
American Law Institute 
4025 Chestnut Avenue 
Philadelphia, PA 19104 
Council Member (1978-2008) 

Executive Committee (1984-99) 

Second Vice President (1988-1993) 

First Vice President (1993-1998) 

1989-1992 

Carnegie Foundation 
437 Madison Avenue 
New York, NY 10022 

Member, Task Force on Science, Technology and the Government (1990-1993) 
Member, Carnegie Council on Children (1973-1977) 

1965-1972 

Vera Institute of Justice 
233 Broadway 
New York, NY 10279 
Board Member 

1976-1977 
Meyer Foundation 
1400 16th Street N.W. 

Washington, D.C. 20036 
Board of Trustees 

1976-1977 
Connecticut College 
240 Mohegan Avenue 
New London, CT 06320 
Board of Trustees 


1975-1977 


Page 5 of 110 



258 


Phillips Exeter Academy 
20 Main Street 
Exeter, NH 03833 
Board of Trustees 

1972-1977 
Ford Foundation 
320 East 43rd Street 
New York, NY 10017 
Board of Trustees (board fees) 

1970-1973 
Sloan Foundation 
638 Fifth Avenue 
New York City, NY 10111 

Member Sloan Commission on Cable Communications (board fees) 

Note: I have been on uncompensated advisory committees to several law schools, law reviews 
and foundations including: The Environmental Law Reporter (1984-1986); University of 
Maryland Law School (1985-1982); Edna McConnell Clark Foundation (1981-1984); University 
of Chicago Law School (1989-1991); University of California (Davis) International Law Center; 
Washington University at St. Louis Institute of Global Studies (1999-present). 

Note: From 1964-1968, 1 served as a consultant to several conferences and committees 
including: Consultant to National Conference on Bail and Criminal Justice (author of 
Conference publication) U.S. Department of Justice and Vera Institute of Justice; Consultant to 
National Conference on Law & Poverty (Office of Economic Opportunity and Department of 
Justice) (author of conference publication) (compensated); Consultant to National Advisory 
Committee on Civil Disorders (compensated); Consultant to National Commission on Causes 
and Prevention of Violence (compensated); Consultant to President's Commission on Law 
Enforcement and Administration of Criminal Justice (compensated). 

7. Military Service and Draft Status: Identify any service in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social security 
number) and type of discharge received, and whether you have registered for selective service. 

I have not served in the military. 

8. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other special 
recognition for outstanding service or achievement. 

Full Scholarship to Connecticut College, 1944-48 

Phi Beta Kappa and Winthrop Scholar, Pepsi Cola Fellowship for Yale Law School, 1948-51 
Order of the Coif, 1951 
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Distinguished Alumnae Award, Connecticut College, 1972 

August Voelmer Award, American Society of Criminology, 1976 

Law School Honorary Fellow, University of Pennsylvania Law School, 1979 

Doctor Humanities, Mt. Vernon Junior College, 1 980 

Doctor Laws, George Washington University Law School, 1983 

Woman Lawyer of The Year (Women's Bar Association of D.C.), 1 984 

Doctor Laws, John Jay School Of Criminal Justice, 1985 

Doctor Laws, Mount Holyoke College, 1985 

Doctor Laws, Notre Dame University, 1986 

Doctor Laws, CUNY-Queens Law School, 1986 

Annual Merit Award, National Association of Women Judges (Division 4), 1986 

Annual Award, New York Women’s Bar Association, 1 987 

Merit Award, Yale Law School, 1987 

Doctor Laws, Georgetown University Law School, 1 987 

Doctor Laws, Villanova Law School, 1988 

Doctor Laws, Amherst College, 1988 

Doctor Laws, New York Law School, 1988 

Doctor Laws, Colgate University, 1989 

Doctor Laws, Washington College of Law, American University, 1989 

Doctor Laws, Ohio State University Law School, 1991 

Doctor Laws, New England College, 1991 

Doctor Laws, Hofstra University School of Law, 1991 

Honorary Order of The Coif, University of Maryland Law School, 1991 

Page 7 of 110 



260 


Doctor Laws, Suffolk University Law 1 School, 1991 

Honoree, Women's Bar Association's 75th Anniversary, 1992 

Sandra Day O'Connor Medal of Honor, Seton Hall Law School, 1993 

Margaret Brent Women Lawyers of Achievement Award (American Bar Association 
Commission on Women in the Profession), 1994 

National Association Of Women Judges Annual Award, 1994 

Doctor Laws, Vermont Law School, 1995 

Juvenile Law Center Award, 1995 

Trial Lawyers Association of Metropolitan Washington Award for Judicial Excellence, 1998 

The District of Columbia Bar Thurgood Marshall Award, 1998 

Women’s Council on Energy and the Environment Woman of the Year Award, 1 999 

American Civil Liberties Union Henry Edgerton Award, 2000 

D.C. Bar Association Heroes in the Law Award, 2000 

Environmental Law Institute, Annual Award, 2000 

Doctor Laws, Yale University, 2001 

Women's Law Center, Annual Award, 2002 

Internationa! Human Rights Law Group Award, 2002 

Doctor Laws, University Of Connecticut Law School, 2002 

American Society on International Law, Prominent Women in International Law Award, 2002 

Wickersham Award for Excellence in Public Service, Friends of Congressional Law Library, 
March 2003 

Lawyers Committee for Civil Rights and Urban Affairs, Wiley Branton Award for Lifetime 
Commitment to Equal Justice, June 2003 

American Inns of Court Lewis Powell Award for Professionalism and Ethics, October 2003 
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Charles Richey Award for Judicial Excellence, George Washington University Law School, 
October 2003 

American Lawyer Lifetime Achievement Award, April 2004 

Fordham-Stein Award, October 21, 2004 

Thomas Jefferson Award, University Of Virginia, April 13, 2005 

National Law Journal, "100 Most Influential Lawyers In The United States" List, June 20, 2006 

Hynes-Goodman Fellowship Award, University of the District of Columbia, 2007 

Charles Richey Award for Judicial Excellence, George Washington University Law School, 
October 2003 

American Lawyer Lifetime Achievement Award, April 2004 

Fordham-Stein Award, October 21, 2004 

Thomas Jefferson Award, University of Virginia, April 13, 2005 

National Law Journal, " 1 00 Most Influential Lawyers in the United States" List, June 20, 2006 

Hynes-Goodman Fellowship Award, University of the District of Columbia, 2007 

Philosophical Society Humanitarian Award, Henry Allen Moe Prize for Essay on International 
Courts, 2007 

National Law Journal, "50 Most Influential Women Lawyers in America,' May 28, 2008 

Alliance For Justice Award, 2008 

Doctor Laws, Duke. University, 2008 

American Bar Association Medal of Honor, 2008 

Legal Times, "90 Greatest D.C. Lawyers in Past 30 Years," 2008 

NYU Annual Survey of American Law Award, Vol. 1 Dedicated to Patricia M. Wald, 2010 

Francis Shattuck Award for Peace and Security (ABA/Int'l Div.), 2010 
Yale Biographical Dictionary of American Law, 2010 

Constitutional Champion, Constitution Project Award 2011 
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Kate Stillman Award, Albany Law School, March 201 1 
Connecticut Women’s Hall Of Fame Inductee, October 201 1 


9. Bar Associations: List all bar associations or legal or judicial-related committees, 

selection panels or conferences of which you are or have been a member, and give the titles and 

dates of any offices which you have held in such groups. 

D.C. Bar, 1972-present 

Board of Governors, 1974-1977 

District of Columbia Judicial Conference 

Committee on Admissions and Grievances Member, 1973-1977 
Committee on Administration of Justice under Emergency Condition Member, 1972-73 
Committee on the Operation of the Bail Reform Act, Member, 1968-1960 
Selection Committee for D.C. Bar Thurgood Marshall Award, 2004-present 

United States Judicial Conference 

Committee on Codes of Conduct Member, 1987-1 992 
Committee on Case Management, 1996-1999 

U.S, Court of Appeals Related Work, 1991- 201 1 

Task Force on Gender and Racial Bias Member, 1993-1996 
Prettyman-Leventhal Inn of Court, 1991- 96 
D.C. Pretrial Services Agency, Executive Committee, 1982-1994 
D.C. Circuit Historical Society Board, 2005-201 1 

American Bar Association, 1966-present 

Drug Abuse Committee, Criminal Section, Vice-Chair, 1970-1973 

Commission on Juvenile Justice Standards, Member, 1973-1979 

Board of Editors, American Bar Journal, 1978-1984 

ABA Commission on the Mentally Disabled, 1981-1986 

Commission to Reduce Court Costs and Delay, 1978- 1984 

Special Committee on ABA Standards of Criminal Justice, 1986-1993 

Council of Section on Administrative Law and Business Regulation, 1991-1994 

Central and Eastern European Law Initiative, Executive Board, 1994-1999 

ABA Task Force on Effective Sanctions (2006-2008) 

ABA Task Force on Signing Statements (2006) 

Women’s Bar Association (D.C.), 1952-present 


10. Bar and Court Admission: 

a. List the date(s) you were admitted to the bar of any state and any lapses in membership. Please 
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explain the reason for any lapse in membership. 

I was admitted pro hac vice to the Colorado Court of Appeals and the 1 Oth Circuit for two cases 
in 2009 and 2011. 


b. List all courts in which you have been admitted to practice, including dates of admission and 
any lapses in membership. Please explain the reason for any lapse in membership. Give the same 
information for administrative bodies that require special admission to practice. 

I was admitted to practice before the 5th Circuit Court of Appeals in 1975 and before the U.S. 
Supreme Court around the same time. No lapses. 


11. Memberships: 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other organizations, 
other than those listed in response to Questions 9 or 1 0 to which you belong, or to which you 
have belonged, since graduation from law school. Provide dates of membership or participation, 
and indicate any office you held. Include clubs, working groups, advisory or editorial boards, 
panels, committees, conferences, or publications. 

Cosmos Club (social) 4021 Mass Ave. Washington, 1987-present 

Open Society Institute-Justice Initiative, Board Member, 2002-present 

DLA Piper New Perimeter, Advisory Board Co-Chair, 2005-present 

Center for Constitutional Accountability, Board Member, 2009-present 

American Constitution Project, Member of National Security and Justice Initiative, 2002-present 

American Constitution Society, Board Member, 2004-08 

Mental Rights Disability International, Board Member, 2003-2010 

Profiles in Courage Award Committee, 2002-201 1 

Human Rights Watch, Advisory Committee on Eastern Europe, 2002-201 1 

American Society of International Law, Counselor, 2002-2008 

Coalition for the International Criminal Court, 2008-present 

American Bar Association, 1966-present 

D.C. Bar, 1972-present 

Page 11 of 110 



264 


American Law Institute, 1974-present 
Barristers Club (social), 1988-1996 (approx.) 

Advisory Board of Yale Journal of Internationa! Law, 2005 - present (approx.) 

Advisory Board of University of California (Davis), International Law Center, 2008 — present 
(approx.) 

Advisory Board of Durham University, International Justice Project, 2009 - present (approx.) 

Advisory Board, Washington University Law Center (St Louis), Whitney R. Harris Institute of 
Global Studies, 2001 - present (approx..) 

Philosophical Society, 2001 -present 

American Association of Retired Persons, 1990-present 

Yale Law School Association, 1951 -present 

Institute of Medieine, 1978-1986 

Center for Court Excellence, sometime in 1 980s-present 

National Association of Women Judges, 1980-present 

American Academy of Arts and Sciences, 1991 -present 

b. Indicate whether any of these organizations listed in response to 1 1 a above currently 
discriminate or formerly discriminated on the basis of race, sex, religion or national origin either 
through formal membership requirements or the practical implementation of membership 
policies. If so, describe any action you have taken to change these policies and practices. 

None of the above organizations discriminate in membership on the basis of race, religion, 
gender, national origin or sexual orientation. The Cosmos club formerly did not admit women. 
However, I was in the original group of women in 1987 that formally desegregated the club. 

12. Published Writings and Public Statements: 

I have done my best to identify and locate all applicable works for subsections a-e, including 
through a review of my personal files and searches of publicly available electronic databases. 
Despite exhaustive searches, there may be other items I have been unable to identify, find or 
remember. 


Page 12 of 110 



265 


a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, editorial 
pieces, or other published material you have written or edited, including material published only 
on the Internet. Supply four (4) copies of all published material to the Committee. 

I. Criminal Justice 

Bail in the United States (with Daniel J. Freed) (1964). 

Pretrial Release and Ultimate Freedom: A Statistical Study - Foreword, 39 N.Y.U. L. Rev. 
(1964). 

The Bail Reform Act of 1966, 52 A.B.A. J. 940 (with Daniel J. Freed) (1966). 

The Right to Bail Revisited: A Decade of Promise Without Fulfillment, In Rights of 
THE ACCUSED (1972) in The Rights of the Accused , Sage Criminal Justice System Annuals, Vol 
1 (Stuart S. Nagel, ed.) p 178. 

Poverty and Criminal Justice, Task Force on the Courts, President's Committee on 
Law and the Administration of Justice (1967), reprinted in the Sociology of Punishment 
and Correction (Johnson, Savitz, Wolfgang, 2d ed.). 

Alcohol, Drugs and Criminal Responsibility, 63 GEO. L. J. 69 (1974). 

Corrections: The Unequal Partner (Keynote Address to the American Correctional Association, 
1980), reprinted in Corrections Today (Sept./Oct. 1980). 

Book Review, 64 Judicature 292 (reviewing KAMrsAR, Police Interrogation And 
Confessions (Dec./Jan. 1981)). 

Commentary: The Unreasonable Reasonableness Test for Fourth Amendment Searches, 4 Crim. 
Just. Ethics 2 90 (1985). 

A Report From the Front in the War on Drugs, 7 Ga, St. U. L. Rev. 1 (Fall 1 990) (copy of 
document filed with 1990 speech file). 

Violence Under the Law: A Judge’s Perspective, Law’s Violence (Sarat & Kearns ed,, 
Amherst Series, 1992) (copy of document filed with 1991 speech file). 

Guilty Beyond a Reasonable Doubt: A Norm Gives Way to the Numbers, 1 993 U. Chi. Legal F. 
101 (1993) (copy of document filed with 1993 speech file). 

A Retrospective on the Thirty-Year War Against Crime, Keynote Address to Symposium on 30th 
Anniversary of President's Commission on Law Enforcement and Administration of Justice, 
reprinted in U.S. Dept, of Justice, The Challenge of Crime in A Free Society: Looking 
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Back Looking Forward (June 1997), (copy of document filed with 1997 speech file). 

II. Juvenile Law 

The Changing World of Juvenile Law New Vistas for the Nondelinquent Child- Alternatives to 
Formal Juvenile Court Adjudication, 40 PA B. Ass’N Q. 37 (1968). 

Trying a Juvenile Right to Treatment Case: Pointers and Pitfalls for Plaintiffs, 1 2 Am. Crim. L. 
Rev. 125 (with Lawrence Schwartz) (Summer 1974). 

Making Sense Out of the Rights of the Youth, Hum. Rts. (Winter 1974), reprinted in 40 Child 
Welfare (June 1976). 

Pretrial Detention for Juveniles, in Pursuing Justice For The Child (Rosenheim ed. 1976). 

Carnegie Council on Children, All Our Children (Contributor) (1977). 

A Right to Counsel for School Psychologists?, 6 Sch. Psychol. Rev. 30-39 (1977). 

The Rights of Children and the Rites of Passage, in Child Psychiatry & L. (Schetsky-Benedek 
ed. Brunner-Nagel 1980). 

Book Review, Am. J. Psychiatry (reviewing Children's Rights and the Mental FIealth 
Profession (July 1977)). 

Book Review, 248 J. Am. Med. A. 1 1 1 0 (reviewing Zimring, A Jurisprudence For 
Adolescents (1982)). 

Book Review, The Kindness of Strangers, 97 Yale L. J. 1477 (reviewing GOLDSTEIN, Freud, 
Solnit, in the Best Interests of the Child (1988)). 

Doing Right by Our Kids: A Case Study in the Perils of Making Policy on Television Violence 
(Publication by Division of General Pediatrics and Adolescent Health, University of Minnesota) 
(1994), reprinted in 23 U. Balt. L.Rev, 397 (1994) (copy of document filed with 1994 speech 
file). 

Foreword, Juvenile Justice Standards Annotated (ABA) (1996), available at 
www.ncjrs.gov/pdfFdes 1 /ojj dp/1 66773.pdf. 

Goss v. Lopez: Not the Devil, Nor the Panacea at the Federalist Society Symposium: The Rights 
Revolution, 1 Mich. L. & Pol'y Rev. 331 (1996). 


III. Mental Disability Law 

The Right to Education, and other articles in Legal Rights Of The Mentally Handicapped, 
Practicing Law Institute (1974). 
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Basic Personal and Civil Rights of the Mentally Retarded in The Mentally Retarded Citizen 
And The Law, President's Council on Mental Retardation (Free Press (1976)). 

Advocacy for the Mentally Retarded Offender , Symposium on the Mentally Retarded Citizens 
and the Criminal Justice System (Working Papers from Charleston, South Carolina) (1975). 

The Politics of Mental Health Advocacy in the United States (with Paul Friedman), Proceedings 
of the Second International Symposium, Toronto, Canada, Law & Psychiatry (1978). 

Dealing with Drug Abuse, Report to the Ford Foundation (with Peter Barton Hutt) (Praeger 
Press 1972), available at http://www.druglibrary.org/schaffer/library/studies/dwda/dwdprfc.htm. 

The Organized Bar and Drug Abuse, San Francisco B. J. (Dec. 1 972). 

The Right to Refuse Treatment , Addictions (Spring 1974). 


IV. Poverty and Public Interest Law 

Law and Poverty, Report to the National Conference on Law and Poverty (1965). 

Law and Grievances of the Poor, in Law And Order Reconsidered, Staff Report #1 0 Of 
The Task Force On Law And Law Enforcement To The National Commission On The 
Causes And Prevention Of Violence Ch. 3 (1968), available at 

http://www.archive. 0 rg/stream/laworderreconsidOOcamprich/laworderreconsidOOcamprich_djvu.t 

xt. 

Ten Admonitions for Legal Services Advocates Contemplating Federal Litigation, 27 
Clearinghouse Rev. No.l (May 1993) (copy of document filed with 1993 speech file). 

Legal Services in the '90s, 1 HYBRID 1 (1993); 7 Man. Info. Exchange 3 (1993) (copy of 
document filed with 1993 speech file). 

Whose Public Interest Is It Anyway?: Advice for Altruistic Young Lawyers, 47 Me. L. Rev. 4 
(1995) (copy of document filed with 1994 speech file). 

"For the United States": Government Lawyers in Court, 61 Law & Contemp. Probs. 107 (1998) 
(copy of document filed with 1998 speech file). 


V. Administrative Law 

Making "Informed" Decisions in the District of Columbia Circuit, 50 Geo. W. L. Rev. 135 
(1982). 
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Judicial Review of Complex Administrative Agency Decisions, in The Annals Of The 
American Academy Of Political And Social Science, Vol. 462 No. 1 72-86 (July 1 982). 

Judicial Review of Economic Analyses, 1 Yale J. Reg. 43 (1983). 

The Freedom of Information Act: A Short Case Study of the Perils and Paybacks of Legislating 
Democratic Values, 33 Emory L.J. 649 (1984), reprinted in Sargentich, Administrative Law 
Anthology (1994). 

ACUS, Colloquium on Regulatory Design & Practice (Lecture Summary # 12 - "Why We 
Reverse") (1983) (copy of document filed with 1983 speech file). 

Deregulation in the Courts, in The Impact Of Deregulation And Market Forces On Public 
Utilities: The Future Role Of Regulation (1985) (copy of document filed with 1985 speech 
file). 

Judicial Review of Transportation Deregulation, Eastern Transportation Law 
Seminar Papers & Proceedings (1984) (copy of document filed with 1984 speech file). 

Environmental Negotiation: A New Role for the Courts, 10 CoLUM. J. ENVTL. L. 1 (1985). 

The Realpolitik of Judicial Review in a Deregulation Era, 5 J. Pol’ y Analysis & Mgt. 535 
(1986). 

The Contribution of the D. C. Circuit to Administrative Law, 40 Admin. L. Rev. 507 (1 988). 

Some Thoughts on Beginnings and Ends: Court of Appeals Review of Administrative Law 
Judges' Findings and Opinions, 67 Wash. U. L. Q. 661 (1989) (copy of document filed with 
1988 speech file). 

The "New Administrative Law" - With the Same Old Judges In It?, 1991 Duke L. J. 647 (copy of 
document filed with 1991 speech file). 

ABA Symposium on FOIA's 25th Anniversary, Gov’t Info. Q. (1991). 

The Role of the Judiciary in Environmental Protection, 191 B.C. Envt’L. Aff. L. Rev. 519 
(1992). 

The Cinematic Supreme Court: 1991-92 Term (ACUS Conference), 7 Admin. L.J. AM. U. 238 
(1993) (copy of document filed with 1992 speech file). 

Colloquium, The Fifth Annual Robert C. Byrd Conference on the Administrative Process, 8 
Admin. L.J. Am. U. 23 (1994). 

Regulation at Risk: Are Courts Part of the Solution or Most of the Problem?, 67 S. Cal. L. Rev. 
621 (1994). 
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Environmental Postcards From the Edge: The Year That Was and the Year That Might Be, 26 
ENVTL. L.REP. 10182 (1996) (copy of document filed with 1996 speech file). 

Judicial Review in Midpassage: The Uneasy Partnership Between Courts and Agencies Plays 
On, 32 TULSA L. J. 221 (1996). 

Thirty Years of Administrative Law in the D.C. Circuit, 1 1 Adlaw Bulletin No. 13 (Pike & 
Fischer) (My 22, 1997) (copy of document filed with 1997 speech file). 

Judicial Review in the Time of Cholera, 49 Admin. L. Rev. 659 (1997). 

ADR and the Courts: An Update, 46 DukeL. J. 1445 (1997) (copy of document filed with 1999 
speech file). 

Analysts and Policymakers: A Confusion of Roles?, 17 Stan. L. & Pol’y Rev. 241 (2006). 

VI. Statutory Interpretation 

Some Observations on the Use of Legislative History in the 1981 Supreme Court Term, 68 Iowa 
L. Rev. 195 (Jan. 1983). 

The Sizzling Sleeper: The Use of Legislative History in Construing Statutes in the 1988-89 Term 
of the United States Supreme Court, 39 AM. U. L. Rev. 277 (1990) (copy of document filed with 
1989 speech file). 

VII. Constitutional Law 

Judicial Review and Constitutional Limitations (Panel Presentation), 14 Golden Gate U.L. 
Rev. 645 (1984). 

Life on the D.C. Circuit, 72 Minn. L. Rev. 1 (1987). 

Two Unsolved Constitutional Problems, U. Pitt. L. Rev. 753 (1988). 

Governmental Benefits: A New Look at an Old Gift horse, 65 N.Y.U. L. Rev. (1990). 
Constitutional Conundrums, 61 U. Col. L. REV. 727 (1990). 

"One Nation Indivisible, With Liberty and Justice for All": Lessons From the American 
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Experience for New Democracies, 39 Ford. L. Rev. 283 (1990) (copy of document filed with 
1990 speech file). 

Upstairs/Downstairs at the Supreme Court: Implications of the 1991 Term for the Constitutional 
Work of the Lower Courts, 61 U. ClN. L. Rev. 771 (1993). 

A Tale of Four Clauses: Constitutional Protection Against Excessive Regulation in the United 
States , Forum for U.S.-EC Legal-Economic Affairs Publication (1993). 

Symposium, Constitutional "Refolution" in the Ex-Communist World: The Rule of Law, 12 Am. 
V.L Int'L L. & Pol'y 1 16 (1996). 

Looking Forward to the Next Millennium: Social Previews to Legal Change, 70 Temp. L. Rev. 
1085 (1997) (copy of document filed with 1997 speech file). 

A Whitewater Legacy: Running the Rapids of Constitutional Law, Arps Lecture at the 
Association of the Bar of the City of New York (Oct. 1 999) available at http://w ww.c- 
.s panvideo.org/Droiiram/AWhff 

The D. C. Circuit and the Struggle for Control of Presidential Information (with Jonathan 
Siegel), 90 Geo. L. J. 737 (2002). 

The Use of International Law in the American Adjudicative Process, 27 Harv. J. Law &Pub. 
Pol.’Y 101 (2004). 

The Supreme Court Goes to War, chapter in Terrorism, The Laws Of War And The 
Constitution, (Berkowitz ed., 2005), available at 
www.policyarchive.org/handle/10207/bitstreams/11854.pdf 

Detention, chapter in Patriot Act (Baker ed., 2005). 

Symposium, Constitutional Stress: Interpretive and Historical Perspectives, 59 BULL. OF Am. 
Acad. Of Arts & Sci. (Winter 2006). 


VIII. Judicial Process and Administration 
Friends of the Court, APA Monitor (Feb. 1982). 

The Problem with the Courts: Black-Robed Bureaucracy or Collegiality Under Challenge, 42 U. 
Md. L. Rev. 501 (1983), reprinted in Trial (ATLA) (June 1984). 

Litigation in America: Introduction, 31 UclaL. Rev. 1 (1983). 

Inside the D. C. Circuit: Address to Annual Meeting of District of Columbia Bar, reprinted in 
District Lawyer (July-Aug. 1983). 
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Thoughts on Decision Making, 87 W. Va. L. Rev. 1 (1984). 

Interview: The Third Branch, Vol. 18, No. 7 (July 1986). 

The Court of Appeals: Address to Administrative Law and Agency Practice and Environment, 
Energy and Natural Resources Division of the District of Columbia Bar, reprinted in District 
Lawyer (July-Aug. 1986). 

Some Thoughts on Judging, 100 Harv. L. Rev. 887 (Hundredth Anniversary Issue 1987). 

Administering Justice, St. John's University Third Annual Joseph Belsky Memorial Lecture 
(February 1987). 

Changing Course: The Use of Precedent in the District of Columbia Circuit, 34 Clev. St. L. 
Rev. 477 (1985-86). 

The D.C Circuit: Here and Now, 55 GEO. WASH. L. Rev. (1987). 

Yale Was There, Yale Law Report Fall 77-79 (1987). 

Book Review, 7 J. Pol’y Analysis & Mgm't. 373 (reviewing Storm Center: The Supreme 
Court In American Politics (Winter 1988)). 

Technology and the Courts, in Science & Technology Advice To The President, Congress, 
And Judiciary (Golden ed. 1988). 

Limits on the Use of Economic Analysis in Judicial Decision Making, 50 Law & CONTEMP. 
Probs. 225 (1988) (copy of document filed with 1988 speech file). 

"Some Exceptional Condition" - The Anatomy of a Decision Under Federal Rule of Civil 
Procedure 53(b), 62 St. John's L. Rev. 405 (1988) (copy of document filed with 1988 speech 
file). 

Colloquy, Human Voice in Legal Discourse - Disembodied Voices - An Appellate Judge's 
Response, 66 Tex. L. Rev. 623 (1988) (copy of document filed with 1987 speech file). 

Three Challenges to the Legal Profession, 36 Fed. B.NEWS & J, 227 (June 1989) (copy of 
document filed with 1988 speech file). 

Random Thoughts on a Random Process: Selecting Appellate Judges, 6 J. L. &POL. 15 (1989), 

Calendars, Collegiality, and Other Intangibles on the Court of Appeals, in The Federal 
Appellate Judiciary in the 21st Century (Federal Judicial Center, 1990) (copy of document 
filed with 1988 speech file). 
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Selecting Law Clerks, 89 Mich. L. Rev. 152 (1990). 

The Conscience of a Judge, 25 Suffolk U. L. Rev. 619 (1992) (copy of document filed with 
1991 speech file). 

Some Real-Life Observations About Judging , 26 IND. L. Rf.V. 1 73 (1 992) (copy of document filed 
with 1992 speech file). 

"... Doctor, Lawyer, Merchant, Chief, 60 Geo. Wash. L. Rev. 173 (1992). 

Communicating With Juries (Panel Two: Innovations for Improving Communications and Views 
from Appellate Courts), 68 Ind. L. J. 1061 (1993). 

Collegiality on a Court, 40 Fed. B. News & J. 521 (Sept. 1993). 

Law Clerks: The Transformation of the Judiciary, The Long-Term View, Vol. 3, No. 1 (1995) 
(Interview). 

The Rhetoric of Results and the Results of Rhetoric: Judicial Writings, 62 U. Chi. L. Rev. 1371 
(1995). 

Hans Linde and the Elusive Art of Judging: Intellect and Craft Are Never Enough, 75 TEX. L. 
Rev. 215 (1996). 

Summary Judgment at Sixty, 76 Tex. L. Rev. 1987 (1998) (copy of document filed with 1999 
speech file). 

A Twenty-Year Retrospective on Life and Law in the D. C. Circuit, Cosmos Club Speech 
(excerpted in Cosmos Club Bulletin) (1998) (copy of document filed with 1998 speech file). 

19 Tips From 19 Years on the Appellate Bench, 1 J. App. Prac. & PROCESS 7 (U. ARK. Little 
Rock School Of Law) (1999). 

A Response to Tiller and Cross (A Modest Proposal for Improving American Justice), 94 
Colum.L.Rev. 701 (1999). 

Scholars in the Arena, Perspectives on Politics, Am. Pol. SCI. Assoc. #2 (June 2003). 

Putting Separation of Powers into Practice: Reflections on Senator Schumer's Essay, 1 Harv. 
Law & Pol’y Rev. 41 (2007). 

Judicial Independence, Panel at Federalist Society, 1 1 Chapman L, Rev. 389 (2008). 

Our Courts, Reason To Pay Attention, Counterbalance (NAWJ) Vol. 29 #2 (2008). 

Looking Back on Penn Central: A Panel Discussion with the Supreme Court Litigators, 1 5 
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Fordham L. Rev. 287 (2004). 


IX. WOMEN 

The Role of Morality in Judging: A Woman Judge's Perspective , in Law & Equality 3 (May 
1986). 

Women in the Law: Stage Two, 52 Umkc L. Rev. 45 (1983). 

Building Bridges Not Walls, Remarks at 1985 Conference on Women and the Law, 71 WOMEN'S 
L.J. 25 (1985) (copy of document filed with 1985 speech file). 

Women in the Law, 16 Human Rights 40 (1989). 

Some Unsolicited Advice to My Women Friends in Eastern Europe, 46 Smul. Rev. 557 (1993) 
(copy of document filed with 1992 speech file). 

Civilization's Unfinished Business: Violence Against Women, Keynote Speaker to International 
Women Judges Rome Conference on Domestic Violence, excerpted in Counterbalance 
International (Newsletter of International Association of Women Judges), Vol. 3, No.l 
(Summer 1994) (copy of document filed with 1994 speech file). 

"What About the Kids? ", 8 Fed. Sent. Rep. #3 (Dec. 1995), Gender and Sentencing Symposium, 
reprinted in Highlights From A Decade Of Guidelines Sentencing, 1 0 Fed. Sent. Rep. #1 
(1997). 

Glass Ceilings and Open Doors: A Reaction, 65 Fordham L. Rev. 603 (1996) 

Why Focus on Women Offenders?, 16 Crim. Just. 10 (Spring 2001). 

Gender Matters, Women and Yale in its Third Century, "The Anonymous Past, Women And 
International Justice" (2003). 

Six Not So Easy Pieces: One Woman Judge's Journey to the Bench and Beyond, 36 U. TOLEDO 
L. Rev. 979 (2005). 


X. General 

Justice in the 95 th Congress: An Overview, 64 A.B.A. J. 1 854 (Dec. 1978). 

Graduation Address, 1979, University of Pennsylvania Law School, reprinted in 14 U. Pa. 
Alumni j. 13 (Summer 1979). 

Commencement Address, 1982, 32 Cath. U. L. Rev. (1983). 
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Commencement Address, 1983, George Washington University Law School, reprinted in Legal 
Times, Vol. 6, No. 9 (Aug. 1, 1983) (copy of document filed with 1983 speech file). 

Senior Day Address, 1984, University of Maryland Law School, reprinted in 29 Law 
Quadrangle Notes 37 (Fall 1984). 

Teaching the Trade: An Appellate Judge's View of Practice-Oriented Legal Education , 36 J. 
Legal Educ. 35 (1986). 

On the Cusp, Commencement Address, 1987, Georgetown University Law Center, reprinted in 
Res Ipsa Loquiter (Fall, 1987). 

Comnjencement Address, Washington College of Law, reprinted in THE ADVOCATE (Fall, 1989). 

Becoming a Player: A Credo for Young Lawyers, 51 Md. L. Rev. 422 (1992) (copy of document 
filed with 1991 speech file). 

Remarks at The 1993 Sandra Day O'Connor Medal of Honor Recipient, 24 SetonFIallL.Rev. 
552 (1993). 

How I Write, 4 Scribes J. Of Legal Writing 55 (1993). 

Decade After 9/11 : A Search for Moorings, Human Rights (ABA) Vol. 38, No 1 (201 1) 


XI. Tributes 

Tribute to Judge Rita C. Davidson, 44 Md. L. Rev. 249 (1985) (copy of document filed with 
1985 speech file). 

Remarks at Presentation of Portrait of Judge Carl McGowan, 761 F.2d LXXXI (1985), 
available at dcchs.org/usca/CarlMcGowanPortrait.pdf. 

Thomas I. Emerson: A Dedication, 38 Case West. Res. L. Rev. 40 (1988). 

In Memoriam: Carl McGowan, 82 N.W. L. Rev. 215, 852 F .2d LXXXIX (1988). 

In Memoriam: J. Skelly Wright, 102 Harv. L. Rev. 363 (1988) (copy of document filed with 
1988 speech file). 

Remarks at Thurman Arnold Remembered: A Centennial Celebration (Special Printing) (Oct. 30, 
1991). (copy of document filed with 1991 speech file). 

Remarks at Presentation of Portrait of Judge Harold Leventhal, 958 F .2d LXXXVI (1992). 
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Remarks at Memorial Service for Judge David L. Bazelon , reprinted in CONG. Rec. H729 (Feb. 
23, 1993); Legal Times, March 1, 1993. (copy of document filed with speech file) 

Judge Arnold and Individual Rights, 78 Minn. L. Rev. 35 (1993). 

Tribute to Judge Bazelon, 82 Geo. L. J. 19 (1993). 

Ghosts of Judges Past, 62 Geo. Wash. L. Rev. 675 (1994). 

A Tribute to Dean Robert A. Stein, 80 Minn. L. Rev. 21 (1995). 

"To Feel the Great Forces": The Times of Burke Marshall, 105 Yale L.J. 611 (1995) (copy of 
document filed with 1985 speech file). 

Remarks at Presentation of Portrait of Judge Harold H. Greene, 967 F. Supp. LXV11 (1997). 
(copy of document filed with speech file) 

InMemoriam: Spottswood W. Robinson, III, 15 Harv. Blackletter L.J.3 (Spring 1999). 

Remembering a Constitutional Hero (IVilliam J. Brennan), 43 N.Y. L. Sch. L. Rev. 27 (1999). 

Yale Biographical Dictionary of American Law, Contribution on J. Skelly Wright (20 1 0) (copy 
of document filed with 2005 speech file). 

Tribute to Griffin Boyette Bell, 18J. S. Legal Hist. 185(2010). 

XL International Law Publications 

Judging War Crimes, 1 Crim. JUST. Int’L L. 1 89 (2000). 

Foreword, The Struggle For Constitutional Justice In Post-Communist Europe (Herman 
Schwartz, University of Chicago Press, 2000). 

Provisional Release at the ICTY: A Work in Progress in Essays on ICTY Procedure and 
Evidence (R. May et al. Kluwer Law International, 2001). 

The Nexus, 18 Envtl. Forum 46 (Jan./Feb. 2001) (Environmental War Crimes). 

Judging at the War Crimes Tribunal, 39 Judges Journal 40 (Spring 2000). 

The International Criminal Tribunal for the Former Yugoslavia Come of Age: Some 
Observations on Day-to-Day Dilemma of an International Court, 5 Wash. U. J. L. & Pol’Y 87 
( 2001 ). 

"To Establish Incredible Events by Credible Evidence": the Use of Affidavit Testimony in 
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Yugoslavia War Crimes Tribunals Proceedings, 42 Harv. Int’l L . J. 535 (Spring 2001). 

Dealing With Witnesses in War Crime Trials: Lessons From the Yugoslav Tribunal, 5 Yale 
Hum. Rts. & Dev. L.J. (2002). 

“Judging at the Hague, ’’ 5 Judicial Division Record 1 9 (No. 4) (Summer 2002). 

" Punishment of War Crimes by International Tribunals, " 69 SOCIAL RESEARCH 1114 (No. 4) 
(2003). 

The Horizontal Growth of International Courts and Tribunals: Challenges and Opportunities, 
Proceedings of the ASIL 96th Annual Meeting 377 (2002). 

General Radislav Krstic: A War Crimes Case Study, 16 Geo. J. Legal Ethics (No. 3) (2003). 

Trying War Crimes in International Courts, 31 Int'l. J. Legal Info. 224 (2003). 

Globalization and Human Rights (AALS Plenary Panel), 4 German Law Journal 381 (2003), 
available flrwww.germanlavyjoumal.com. 

Rules of Evidence in the Yugoslav War Tribunal, 21 Quinnipiac L. Rev. 761 (2003). 

The Omarska Trial- A War Crimes Tribunal Close-Up, 57 SMU L. Rev. 107 (2004). 

Why I Support the International Criminal Court, 21 Wise. Lnt'l L.J. 513 (2003). 

ICTY Judicial Proceedings: An Appraisal From Within, 2 J. Int'l Crim. J. 466 (2004). 

Is the US. Opposition to the ICC Intractable?, 2 J. Int'l Crim. J. 19 (2004). 

Accountability for War Crimes, ASIL Proceedings of the 98th Annual Meeting at 192 
(March 31 -April 3, 2004). 

Reflections on Judging: At Home and Abroad, 7U. Pa. J. Const. Law 219 (2004). 

Running the Trial of the Century: The Nuremberg Legacy, 27 Cardozo L. Rev. 1 559 (2006). 

Judging Genocide, Justice Initiatives (Spring 2006), at 85. 

Justice in a Time of War (Book Review), 99 Am. J. Int'l Law 720 (2005). 

Iraq, Cambodia, and International Justice, 21 Am. U. Int'l L. Rev. 541 (2006). 

International Criminal Courts-A Stormy Adolescence, 46 Va. J. Int'l L. 3 1 9 (2006). 

International Criminal Courts: Some Kudos and Concerns, 150 PROCEEDINGS OF THE American 
Philosophical Society 241 (June 2006). 
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An American's View of International Criminal Law, 30 OK. CITY U. L. RBV. 821 (2005). 

Tribunal Discourse and Intercourse: How the International Courts Speak to One Another, 30 
Boston Coli. Lnt'l And Comparative L. Rev. 1 (2007). 

Fair Trials for War Criminals , 4 lnt'l Commentary ON Evidence, Issue No. 1 (2006), 
available at www.bepress.com/ice/vol-l/ Iss/art6. 

An Outsider's Look at the WTO Appellate Body, chapter on the WTO: 

Governance, Dispute Settlements and Developing Countries (Juris Publishing, Inc. 
(2008)). 

Foreword (Military Commissions), Military Commissions Reporter, Vol. I (July 2009), 
reprinted in Green Bag, available at www.greenbag.org/vl2n4/vl2n4_wald.pdf. 

What Do We Want From Women Judges; Women and International Justice (online AJCIIA WJ, 
June 15, 2009), available at http://www.intlawgrrls.com/2009/10/what-do-women-want-from- 
intemational.html 

Crimes in Burma, Harvard Law Report to Int’l Jurists (convenor and editor) (May 2009), 
available at www.law.harvard.edu/programs/hrp/.. ./Crimes-in-Burma.pdf. 

Keynote Address, What Do Women Want from War Crimes Tribunals, Chautauqua Dialogue on 
Women in International Law, Sept. 1, 2009, reproduced in Guest Blog, International Law Girls 
(Oct. 5-7, 2009). (copy of document filed with speech file) 

Open Society Institute, Tyrants on Trial (2009), available at 

www.soros.org/initiatives/justice/... /tyrants.. ,/tyrants_2009091 1 .pdf. 

Note from the Bench, Creativity at the ICTY (Oxford Press 201 0). 

Women and International Criminal Law: Lessons Learned, 1 1 Int’l Crim. L. Rev. # 3, 2011. 

National Security and Human Rights: An Uneven Playing Field, Proceedings of the 104th Annual 
Meeting of the American Society of International Law, 104 ASIL 458-462 (2010). 

Foreword, Berkeley Center on Human Rights, Guantanamo and its Aftermath 
(November 2008), available at http://www.law.berkeley.edu/HRCweb/guantanamo.html. 

War Tales and War Trials, 106 Mich. L. Rev. 901 (2008). 

Genocide and Crimes Against Humanity, 6 Wash U GLOBAL Studies L. Rev. (2007) 


XII. Online 
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Comment on Sotomayor Nomination, WASH POST, May 27, 2009, available at 
http://www.washingtonpost.com/wp- 
dyn/content/article/2009/05/26/AR2009052601 1 70_pf.html. 

The Duty to Apply (Not) Make Law, Wash. Post, July 15, 2009 (on Sotomayor confirmation). 

Book Review of the Eichmann Trial by Deborah Lipstadtl; Independent Book Reviews, David 
Stewart, March 2011, available at 

http://www.washingtonindependentreviewofbooks.com/bookreview/the-eichmann-trial/. 


XIII. Op-Eds and Letters to the Editor 

Restore Fairness to the Judiciary (with Michael Greco), Boston Globe, October 29, 2008, 
available at 

http://www.boston.com/bostonglobe/editorial_opinion/oped/articles/2008/10/30/restore_faimess 

_to_theJudiciary/ 

Op-ed, Congress Has the Authority to Do Right by D.C., (with Kenneth Starr) Wash. Post., 
Sept. 17, 2006, available at http://www.washingtonpost.com/wp- 
dyn/content/article/2006/09/1 5/AR200609 1 500935.html 

Stay the Course In the Hague, Project Syndicate 2007, available at http://www.project- 

syndicate.org/commentary/waldl/English. 

Letter to the Editor, For Courts in Russia, Room for Improvement, N.Y. Times, Sept. 15, 2003, 

available at http://www.nytimes.com/2003/09/15/opinion/l-for-courts-in-russia-room-for- 

improvement-299774.html. 


b. Supply four (4) copies of any reports memoranda or policy statements you prepared or 
contributed in the preparation of on behalf of any bar association, committee, conference, or 
organization of which you were or are a member. If you do not have a copy of a report, 
memorandum or policy statement, give the name of and address of the organization that issued it, 
the date of the document, and a summary of its subject matter. 

I. Reports in which I authored parts or subscribed as a member of the issuing authority. 

Report of Presidents Commission on Crime in the District of Columbia (1966). 

Report to DC Judicial Conference of Committee on the Administration of Justice 
Under Emergency conditions (1968). 

ABA Standards on Juvenile Justice (over 30 volumes) (1978), available at 

http://www.americanbar.org/groups/criminaljustice/pages/JuvenileJusticeStandards.html. 
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ABA Standards on Criminal Justice (10 volumes) (1 988-1 993), available at 
http://www.americanbar.org/groups/criminaljustice/policy/standard 5 .html. 

Constitution Project, Promoting Accuracy and Fairness in the Use of Government 
Watch Lists (2007), available at www.constitutionproject.org/pdf/53.pdf 

Am. Bar Ass’n, Rule of Law and an Independent Judiciary (2006), available at 

http.7/www.ibanet.org/barassociations/bar_associations_Zagreb_conference_materials.aspx. 

Report of Judicial Council Committee to Study Operation of Bail Reform Act in 
District of Columbia (May 1969). 

Report of D.C. Circuit Task Force on Race and Gender (1996), reprinted in 84 Geo. L. 
REV. 1651 (1996). 

Legal Service Corporation Support Center Study (authored staff reports on Harvard 
Center for Law and Education and Legal Action Support Center) (Feb. 1976). 

Bail and Summons, Institute on Operation of Pretrial Release Projects (member 
planning committee and panel moderator) (1965). 

Constitution Project, Deciding to Use Force Abroad: War Powers in a System of 
Checks and Balances (2005), available at www.constitutionproject.org/pdf/28.pdf. 

Discovery in Federal Criminal Cases (data collection and planner of symposium), 33 FRD 37 
(1963). 

Attacking Litigation Cost and Delay (member ABA Commission to Reduce Court Costs 
and Delay) (1990). 

On the Cable: Sloan Commission on Cable TV (1970) (member) (1970). 

ABA Report on Signing Statements (2006). 

Report of President's Commission on U.S. Intelligence Capabilities with Regard to 
Weapons of Mass Destruction (member) (2005) available at 
govinfo.library.unt.edu/wmd/report/wmd_report.pdf. 

Am. Soc’y of Int’l La w, US Policy Toward the ICC: Furthering Constructive 
Engagement (2009), available at www.asil.org/files/ASIL-08-DiscPaper2.pdf. 

Coalition For the International Criminal Court, Report Of Independent Panel On ICC 
Elections (2011), available at 

www.coalitionfortheicc.org/.../Independent_Panel_on_ICC_Judicial_Elections_- 

_Terms_of_Reference_12_May_2011_-_fmal.pdf 
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Am. Bar Ass'n, Second Chances In The Criminal Justice System: Incarceration And 
Reentry Strategies 29 (2007), available at 
http://www.pardonlaw.com/inaterials/rev_2ndchance(3).pdf. 

Constitution Project, A Critique of "National Security Courts” (June 23, 2008), 
available at http://www.constitutionproject.org/pdI7Critigue of the National Security Courts.pdf. 

Constitution Project, A Critique of 'National Security Courts" (updated Mar. 1 1, 

2009), available at http://www.constitutionproject.org/pdf/144.pdf. 

Constitution Project, Deciding to Use Force Abroad: War Powers in a System of 
Checks and Balances (2005), available at http://www.constitutionproject.org/pdf/28.pdf. 

Constitution Project, Liberty and Security Committee Statement on Location 
Tracking (Sept. 21, 201 1), available at 

http://www.constitutionproject.org/pdf/LocationTrackingReport.pdf. 

Constitution Project, Promoting Accuracy and Fairness in the Use of Government 
Watch Lists (2007), available at http://www.constitutionproject.org/pdI753.pdf. 

Constitution Project, Recommendations for Reforming Our Immigration Detention 
System and Promoting Access to Counsel in Immigration Proceedings (Jan. 2009), 
available at http://www.constitutionproject.org/pdI7359.pdf. 

Constitution Project, Recommendations for the Use of Military Commissions (Sept. 1 8, 
2002), available at http://www.constitutionproject.org/pdf/60.pdf. 

Constitution Project, Reforming the Material Support Laws: Constitutional 
Concerns Presented by Prohibitions on Material Support to "Terrorist 
Organizations" (Nov. 17, 2009), avai/aWearhttp://www.constitutionproject.org/pdf/355.pdf. 

Constitution Project, Report of the Liberty and Security Initiative on First 
Amendment Issues (July 21, 2003), available at http://www.constitutionproject.org/pdf/First 
Amendment Report.pdf. 

The Carnegie Commission, Science and Technology in Judicial Decision Making 
Creating Opportunities And Meeting Challenges (March 1993). 


II. Letters and Statements 

Letter to Attorney General Eric Holder re: comprehensive review of racial bias in the federal 
death penalty system (Apr. 12, 20 1 1) (On file with the Constitution Project). 

Letter to Chair and Ranking Member of Senate Armed Services Committee re: proposed 
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amendments concerning Inspector General to NDAA (Jun. 18, 2010), available at 
http://www.constitutionproject.org/pdf/408.pdf. 

Statement in Support of Elimination of Juvenile Life Without Parole Sentencing (Undated, 
statement first assembled June 2009 and updated February 201 1) (On file with the Constitution 
Project). 

Letter to Members of Congress Urging it Not to Pass Court-Stripping Measure that Would Deny 
Rights in the War on Terror (December 7, 2005). 

Letter to Chair and Ranking Member of Senate Judiciary Committee Regarding Substitute 
Legislation for Streamlined Procedures Act (Jul. 12, 2005) (On file with the Constitution 
Project). 

Constitution Project, Beyond Guantanamo: A Bipartisan Declaration (Mar. 1 6, 20 1 1 ), 
available at http://www.constitutionproject.org/pdf/347.pdf. 

Am. Bar Ass’n, The Decade After 9/11: A Search for Moorings, 38 Human Rights No. 1 
(Winter 201 1), available at 

http://www.americanbar.org/publications/human_rights_magazine_home/human_rights_vol38__2 

01 l/winter201 1 _home/the_decade after91 lasearchformoorings.html. 

Letter to Senators Levin and McCain Regarding the National Defense Authorization Act of 201 1 
(June 2, 2011), available at http://www.constitutionproject.org/pdf/ltrtosenateresecl034ndaa.pdf. 

Letter to Senators Specter and Leahy Regarding the Streamlined Procedures Act of 2005 (July 
12, 2005), available at 

http://www.constitutionproject.org/pdf/Former%20Federal%20Judges%20Letter%20to 

%20Senate.pdf. 

Letter to House Leadership Regarding the National Defense Authorization Act of 201 1 (May 20, 
2011), available at 

http://www.constitutionproject.org/pdf/520201 1 aumfltrtocongress.pdf. 

Constitution Project, Statement of The Coalition to Defend Checks and Balances 
(Feb. 27, 2006), available at http://www.constitutionproject.org/pdf/Checks and Balances Initial 
Statement.pdf. 

Constitution Project, Statement of Liberty & Security Initiative (Regarding Domestic 
Spying) (Jan. 5, 2006), available at http://www.constitutionproject.org/pdf/55.pdf. 

Constitution Project, Statement on the National Security Agency's Domestic 
Surveillance Program (July 25, 2007), available at 
http://www.constitutionproject.org/pdf/NSA Statement 20071.pdf. 

Constitution Project, Statement on Restoring Habeas Corpus Rights Eliminated by 
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the Military Commissions Act (Mar. 4, 2007), available at 
http ://vmw.constitutionproject.org/pdi7MCA Statementpdf. 

Statement Opposing the Terrorist Expatriation Act (May 20, 201 0), available at 
http://www.constitutionproject.org/pdf'402.pdf. 

c. Supply four (4) copies of any testimony, official statements or other communications relating, 
in whole or in part, to matters of public policy or legal interpretation, that you have issued or 
provided or that others presented on your behalf to public bodies or public officials. 


I. Testimony 

Hearings on Preventive Detention: Before the Subcommittee on Constitutional Rights of the S. 
Comm, on the Judiciary, 91 st Cong. (May-June 1970) (testimony). 

Intercircuit Panel of the United States Act on S. 704: Hearing Before Subcommittee on Courts of 
the S. Comm, on the Judiciary, 99 th Cong. (October 9, 1985) (testimony). 

Statutory Interpretation and Uses of Legislative History: Hearing Before Subcommittee on 
Courts, H. Comm, on the Judiciary, 10T‘Cong. (April 19, 1990) (testimony). 

Interbranch Relations'. Hearings Before the Joint Comm, on the Organization of Cong., 1 03d 
Cong. (1993) (testimony). 

20th Anniversary of the Individuals with Disabilities Education Act: Joint Hearing Before 
Subcommittee on Early Childhood, Youth and Families and Subcommittee on Disability Policy 
ofS. Comm, on Labor and Human Resources, 104 th Cong. (May 9, 1995) (testimony). 

The UN. Criminal Tribunals For Yugoslavia and Rwanda: International Justice or Show of 
Justice?: Before H. Comm, on Int'l Relations, 107 th Cong. (Feb. 20, 2002) (testimony). 

Hearing Before the Inter-American Commission on Human Right (Mar. 3, 2006) (testimony on 
behalf of the Am. Bar Ass’n). 

Standards of Military Commissions And Tribunals: Before H, Comm. On Armed Services, 109 th 
Cong. (July 26, 2006) (testimony). 

Ending Taxation Without Representation: The Constitutionality of S. 1 257: Hearing Before the 
S. Comm, on the Judiciary, 1 10th Cong. (May 23, 2007) (testimony). 

State Secret Protection Act of 2009: Before Subcommittee on the Constitution, Civil Rights, and 
Civil Liberties of H. Comm, on the Judiciary, 1 12 th Cong. (Jan. 29, 2008) (testimony). 

Negative Implications of the President's Signing Statement on the Sudan Accountability and 
Divestment Act: Hearing Before the H. Comm, on Financial Services, 1 1 0th Cong. (Feb. 8, 

2008) (testimony). 
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Examining the State Secrets Privilege: Protecting National Security While Preserving 
Accountability (Feb. 13, 2008) (testimony), available at 

http://www.judiciary.senate.gov/hearings/testimony,cfm?id=e655f9e2809e5476862f735dal33c4 

a9&wit_id=e655f9e2809e5476862f735dal33c4a9-l-2. 

Pathways to Statehood, From Voting Rights to Full Self-Determination: Political and 
Constitutional Considerations: Before the Council of the District of Columbia and the Special 
Committee on Statehood and Self-Determination (June 1, 2009) (testimony). 

I recall testifying as a Legal Services attorney on the DC Court Reorganization Act in the early 
1970s, but have no record of it. While at the Justice Department I testified in an official capacity 
on the extension of the Equal Rights Amendment, abolition of the electoral college, D.C. 
representation, and lobbying law reform. 

II. Amicus Briefs filed on Behalf of Retired Judges 

Brief of Former Judges, State Officials, and Prosecutors as Amici Curiae in Support of Petitioner 
in Hood v. Texas, 130 S. Ct. 2097 (2010) (No. 09-8610) (cert denied), available at 
http://www.constitutionproject.org/pdf7378.pdf. 

Brief of Retired Judges as Amici Curiae Supporting Petition for Certiorari in Buntion v. 
Quarterman, 129 S.Ct. 1306 (2009) (No. 98-5698), available at 
http://www.constitutionproject.org/pdf/196.pdf. 

Brief of Former Federal Judges and Former Senior Justice Department Officials as Amici Curiae 
Supporting Petitioner ,A1-Marri v. Pucciarelli, 555 U.S. 1066 (2008) (No. 08-368), available at 
http://www.constitutionproject.org/pdf7 1 8 8 .pdf. 

Brief of Former Judges of the United States Courts of Appeals as Amici Curiae in Support of 
Petitioner in Miller v. United States, 549 U.S. 1278 (2007) (No. 06-643) (cert denied). 

Brief of Retired Federal Jurists as Amici Curiae Supporting Petitioners’ Supplemental Brief 
Regarding The Military Commissions Act of 2006, Boumediene v. Bush, 476 F.3d 981 (D.C. Cir. 
2006) (Nos. 05-5062 to 05-5064, 05-5095 to 05-5 1 16), available at 
http ://www.constitutionproj ect. org/pdi7 1 90 .pdf. 

Brief of Former Federal Judges as Amici Curiae Supporting Petitioner, Boumediene v. Bush, 550 
U.S. 981 (2007) (Nos. 06-1195, 06-1196), available at 
http ://www,constitutionproj ect.org/pdfi 1 9 5 .pdf. 

Brief of Former U.S. Government Officials as Amici Curiae Supporting Petitioners, Rasul v. 
Bush, 542 U.S. 466 (2004) (Nos. 03-334, 03-343). 

Replacement Brief of Retired Federal Judges as Amici Curiae Supporting Plaintiff-Appellant and 
Urging Reversal for Rehearing En Banc, Arar v. Ashcroft, 585 F.3d 559 (2d Cir. 2006) (06-4216- 
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cv). 

Brief of the Constitution Project’s Liberty and Security Committee, United States v. Jones (Jan. 
23, 2012) (No. 10-1259). 

Brief of 145 Individuals, Including Former United States Attorneys General, Retired United 
States Circuit Court Judges, Retired United States District Judges, Former United States 
Attorneys and Other Former High Ranking United States Department of Justice Officials in 
Support of Petitioner, Angelos v. U.S., 549 U.S. 1077 (2006) (No. 06-26). 

Brief of Hon. Edward N. Cahn, et al. as Amici Curiae in Support of Respondent on the Third 
Question Presented, Whorton v. Bockting, 549 U.S. 406 (2006) (No. 05-595). 

III. Letters to Congress 

Open Letter to Congress Urging Creation of a Congressional Clerkship Program (March 2011). 

Letter to Senate Judiciary Committee Supporting Nomination of Elena Kagan as Supreme Court 
Justice (May 2010). 

Letters to Senators Olympia Snow and Thad Cochran urging confirmation of Caitlin Halligan to 
D.C. Circuit Vacancy (June 2011). 

Letters to D.C. Judicial Nominating Commission urging selection of Geoffrey Kleinberg and 
Christopher Handman to Judgeships on the District of Columbia Court of Appeals 


d. Supply four (4) copies, transcripts, or recordings of all speeches or talks delivered by you, 
including commencement speeches, remarks, lectures, panel discussions, conferences, political 
speeches, and question-and-answer sessions. Include the date and place where they were 
delivered, and readily available press reports about the speech or talk. If you do not have a copy 
of the speech or a transcript or recording of your remarks, give the name and address of the 
group before whom the speech was given, the date of the speech, and a summary of its subject 
matter. If you did not speak from a prepared text, furnish a copy of any outline or notes from 
which you spoke. 

I. Speeches and Remarks 

The following list contains all formal speeches that I have on record. It is followed by a list of 
the occasions of which I have some record or recollection on making remarks not based on a 
text. Since my legal career spans more than 50 years, there are probably many such occasions I 
do not remember or have any record of, although I have made a good faith attempt to search my 
papers; this is especially true of the years before I became a judge in 1979 and the years since I 
came back from the Hague in 2002. Where I have notes of remarks, I have so indicated. Finally I 
have included a list, known to me, of newspaper clippings in which I am quoted. I note that the 
several occasions in the 1990s on which I made remarks abroad were principally based on the 
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formal speeches listed below. 

Second Annual Ann Schlesinger Law Day Lecture, May 1980. 

Georgetown Law School Appellate Criminal Legal Clinic, Nov. 20, 1980. 

Yale Law School - 30 Year Reunion, 1981. 

Yale Law School Luncheon, April 8, 1981. 

Women’s Bar Association, Boston, Massachusetts, April 2, 1981. 

Connecticut College Commencement Address, May 24, 1981. 

American Association of Law Libraries Convention, September 1981. 

New York University, Conference on Career and Family, April 24, 1 982. 

Wayne State University Law School Commencement, June 19, 1982. 

Observations on the Use of Legislative History in 3981-1982 Supreme Court Term Eighth 
Circuit Judicial Conference, July 1982. 

Remarks at Yale Law Journal Symposium, New Haven, Connecticut, February 12, 1983. 
Remarks at Meeting of National Association of Women Judges, March 15, 1983. 

Remarks at Iowa. Law Journal Banquet, April 1 1, 1983. 

Remarks to Paralegals, May 10, 1983. 

Remarks at George Washington University Law Center's Commencement, Washington, D.C., 
May 22, 1983. 

Remarks at the Annual Meeting of the District of Columbia Bar, Capitol Hilton Hotel, 
Washington, D.C., June 22, 1983. 

Remarks to the Washington Council of Lawyers Public Interest Forum, New York Avenue 
Presbyterian Church, Washington, D.C., June 23, 1983. 

Remarks to the Administrative Conference of the United States, Washington, D.C., July 7, 1983. 

Remarks to the American Bar Association's Criminal Justice Panel, Atlanta, Georgia, August 2, 
1983. 

Remarks to the National Association of Women Judges Panel on Judicial Review, October 1983. 
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Informal Remarks at Yale Law School's Symposium on State Courts and Individual 
Rights, New Haven, Connecticut, October 15, 1983. 

West Virginia Law Review Conference, March 26, 1 984. 

Remarks Before Federal Communications Bar Association, April 7, 1984. 

Law Day, Emory Law School, Atlanta, Georgia, April 28, 1984. 

Connecticut College Commencement, May 1984. 

Michigan Law School Senior Day Speech, May 12, 1 984. 

Remarks to Women’s Bar Association, May 22, 1 984. 

Symposium on Commission Report, American Bar Association Annual Meeting, August 6, 

1984. 

Conference on Negotiation Remarks, October 2, 1 984. 

Association of Transportation Practitioners 1984 Eastern Transportation Law Seminar, October 
29, 1984. 

National Association of Women Judges, November 1984. 

Women's Bar Association of Maryland, New Admittees Banquet, November 20, 1984. 

Institute of Public Utilities, Williamsburg, Virginia, December 3, 1984. 

Portrait Presentation of Honorable Carl McGowan, December 11, 1984. 

Remarks at Cleveland Marshall College of Law (including footnotes), February 27, 1986. 
Attacking Litigation: Cost and Delay: A Finale, April 2, 1986. 

Remarks at Duke University School of Law, Durham, North Carolina, Economists on the Bench 
(including footnotes), April 11-12, 1986. 

Remarks Before the Administrative Law and Agency Practice and Environment, Energy and 
Natural Resources Divisions of the District of Columbia Bar, National Press Club, Washington, 
D.C., April 16, 1986. 

Remarks at Graduation of CUNY at Queens Law School, June 6, 1986. 

Essay for Harvard Law Review, Some Random Thoughts on Judging as Gleaned from One 
Hundred Years of the Harvard Law Review and Other Great Books, August 8, 1986. 
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Remarks at American Political Science Association (APSA) Conference on Appellate Court 
Management, Washington Hilton Hotel, August 30, 1986. 

Remarks at St. John's University School of Law, Jamaica, New York, Joseph Belsky Memorial 
Lecture, February 19, 1987. 

Remarks at University of Minnesota Law School, April 2, 1987. 

Women in the Judicial System, Remarks at Goucher College, Towson, Md., Sarah T. Hughes 
Memorial, April 30, 1987. 

Women's Bar Association of New York City, May 13, 1987. 

Remarks at Commencement Ceremony, Northwestern University School of Law, Chicago, 
Illinois, May 16, 1987. 

Remarks at Commencement Ceremony, Georgetown University Law Center, Washington; D.C., 
May 25, 1987. 

Remarks at Annual Meeting of The Bar Association of Baltimore City, Baltimore, Maryland, 
June 2, 1987. 

Remarks at 1987 Judicial Conference of the District of Columbia Circuit, The Homestead, Hot 
Springs, Virginia, May 27, 1987. 

Remarks at Yale Law School Luncheon, Washington, D. C., June 17, 1987. 

Remarks at the 1987 Judicial Conference of the Tenth Circuit, Westgate Hotel, San Diego, 
California, July 29, 1987. 

Remarks at Canadian Superior Court Judges Conference, Ottawa-Ontario, Canada, August 11, 
1987. 

Contribution to Texas Law Review, Voices-A Response, September 8, 1 987. 

Remarks at the 1987 Third Circuit Judicial Conference, Philadelphia, PA, September 17, 1987. 

Remarks at American Bar Association's Administrative Law Section Panel Discussion, 
International Club, Washington, D.C., October 9, 1987. 

Remarks at Merit Award Ceremony (PMW recipient), Yale Law School, New Haven, 
Connecticut, October 17, 1987. 

Remarks at Memorial Service for Judge Carl McGowan, St. John’s Church, Washington, D.C., 
December 29, 1987. 
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Rita Chaimatz Davidson, Reminiscence, January 1985. 

Final Meeting of the National Coalition for Jail Reform, March 6, 1985. 

Women in Law Conference, Luncheon Remarks, March 23, 1 985. 

Multi-Door Dispute Resolution Program, April 3, 1985. 

National Association of Legal Secretaries Seminar, March 16, 1985. 

Association of American Law Schools, Civil Litigation Workshop, April 12, 1985. 

Franklin Pierce Law Center Commencement, May 11, 1985. 

Memorial Service for Senator Sam Ervin, June 13, 1985. 

Remarks to Monday Luncheon Club, London, July 13, 1985. 

Remarks to ABP, Panel on Bill of Rights, London England, July 18, 1985. 

Remarks to Harvard Law School Association, September 17, 1985. 

Remarks to National Association of Women Judges Conference, Minnesota, October 12, 1985. 

Remarks at the Annual Meeting of the Association of Public Policy and Management on 
"Deregulation and Courts,” Shoreham Hotel, Washington, D.C., October 24, 1985. 

Remarks at the Conference of Chief Justices and Conference of State Court Administrators in 
Williamsburg, Virginia, January 27, 1988. 

Remarks at the Yale Law School, New Haven, Connecticut, February 2, 1 988. 

Introduction of Associate Justice Blackmun at Women’s Bar Association’s Woman Lawyer of 
the Year Award Ceremony, New Zealand Embassy, Washington, D.C., May 17, 1988. 

Remarks in Honor of Patricia P. Bailey as Women’s Bar Association’s Woman Lawyer of the 
Year, New Zealand Embassy, Washington, D.C., May 17, 1988. 

Remarks at Commencement Ceremony, Villanova University School of Law, Villanova, 
Pennsylvania, May 20, 1988. 

Remarks at 1988 Judicial Conference of the District of Columbia Circuit, Williamsburg, 
Virginia, May 23, 1988. 

Introduction of Associate Justice Antonin Scalia at 1988 Judicial Conference, Williamsburg, 
Virginia, May 23, 1988. 
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Introduction of Circuit Judge David Sentelle at 1988 Judicial Conference, Williams, Virginia, 
May 23, 1988, 

Remarks at Commencement Ceremony, New York Law School, New York, N.Y., June 12, 1988. 
Remarks at American Bar Association’s Annual Meeting in Toronto, Canada, August, 5, 1988. 

A Tribute to Skelly Wright, Harvard Law Review, September 15, 1988. 

A Tribute to Judge Oscar Davis, Memorial Service, October 5, 1988. 

Remarks at Luncheon Meeting of American Bar Association, Litigation Section at the Mamot 
Hotel, Washington, D.C., October 20, 1988, available at http : //www.c- 
SDan video . org/proaram/Liti . 

Remarks Before Appellate Judges’ Seminar (Bicentennial Conference of Judges of the United 
States Courts of Appeals) at Hyatt Regency, Washington, D.C., October 26, 1988. 

Remarks at Luncheon Meeting of Federal Administrative Law Judges Conference, The 
Touchdown Club, Washington, D.C., November 18, 1988. 

Remarks at Dinner Meeting of Anne Arundel County Women's Law Center, Annapolis, 
Maryland, February 16, 1989. 

Remarks at Funeral Services for Irving Jaffe, Temple Sinai, 3100 Military Road N.W., 
Washington, D.C., May 9, 1989. 

Remarks at Commencement Exercises, American University, Washington College of Law, May 
14, 1989 available at httn://ww w. c-spanvideo.org/Drograni/C'omniencemcntAddressS 

Opening Remarks, District of Columbia Circuit's 50th Judicial Conference, Williamsburg, 
Virginia, June 4-6, 1989. 

A Tribute to Skelly Wright, District of Columbia Circuit's 50th Judicial Conference, 
Williamsburg, Virginia, June 4-6, 1989. 

Monday Evening Remarks, District of Columbia Circuit's 50th Judicial Conference, 
Williamsburg, Virginia, June 4-6, 1989. 

Dialogue on Separation of Powers, District of Columbia Circuit's 50th Judicial Conference, 
Williamsburg, Virginia, June 4-6, 1989. 

Closing Remarks, District of Columbia Circuit's 50th Judicial Conference, Williamsburg, 
Virginia, June 4-6, 1989. 

Remarks at Portrait Presentation Ceremony of Circuit Judge Spottswood W. Robinson, III, 
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Ceremonial Courtroom, U.S. Courthouse, June 9, 1989. 

The Role of the Courts in the Governance of Major Social Institutions in American Society, 
Salzburg Seminar, July 15-27, 1989. 

Administrative Law, Salzburg Seminar, July 15-27, 1989. 

Separation of Powers, A Principle in Peril, Salzburg Seminar, July 15-27, 1989. 

Remarks at U.S. Law Week's Annual Constitutional Law Conference, The Westin Hotel, 
Washington, D.C., September 8, 1989. 

Remarks at Grand Opening of the Courthouse Cafeteria, United States Courthouse, 

Washington, D.C., September 15, 1989. 

Remarks at The James Madison Lecture (Fall 1989), New York University School of Law 40 
Washington Square South, New York, NY, October 26, 1989. 

Remarks at Annual Convention of the North Carolina Association of Women Attorneys, 
Charlotte, North Carolina, November 18, 1989. 

Comments on Federal Courts Study Committee Tentative Recommendations, Washington, D.C., 
January 1990. 

Remarks at the Women's Law Symposium, Florida State University College of Law, 
Tallahassee, Florida, February 8, 1990. 

Remarks to The Colloquium by and for Regulatory Analysts, Washington, D.C., February 16, 
1990. 

Remarks at Georgia State University Law School, Henry J. Miller Distinguished 
Lecture, Atlanta, Georgia, March 15, 1990. 

Remarks at Harvard Law School’s National Conference on Rethinking Attorney Representation 
of Children, Cambridge, Massachusetts, April 7, 1990. 

Remarks at Ira C. Roth Gerber Constitutional Law Conference, Boulder, Colorado, April 14, 
1990. 

Testimony Before the Subcommittee on Courts, Intellectual Property, and Administration of 
Justice of the Committee on the Judiciary, United States House of Representatives, 

Washington, D.C., April 19, 1990. 

Remarks at The Cosmos Club, Washington, D.C., April 19, 1990. 

Remarks at Stanford Law School, Stanford, California, May 11, 1990. 
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Opening Remarks, District of Columbia Circuit's 51st Judicial Conference, Hershey, 
Pennsylvania, May 20-22, 1990. 

Panel on the Federal Courts, District of Columbia Circuit's 51st Judicial Conference, Hershey, 
Pennsylvania, May 20-22, 1990. 

Remarks at University of Illinois, Department of Medical Education, Chicago, Illinois, May 23, 
1990. 

Remarks at The Prettyman-Leventhal American Inn of Court Annual Banquet, 

National Press Club, Washington, D.C., May 25, 1990. 

Remarks at Women's Bar Association's Woman of the Year Award Program, Hyatt Regency 
Hotel, Washington, D.C., May 30, 1990. 

Remarks at Employees' Awards Ceremony, U.S. Courthouse, June 13,1 990. 

Remarks at American Association of Law Schools Workshop on Administrative Law, Marriott 
Hotel, Washington, D.C., June 23, 1990. 

Remarks at The 1990 Noreen E. McNamara Memorial Lecture, Fordham Law School, New York 
City, October 4, 1 990. 

Opening Remarks and Introduction of Retired Associate Justice Lewis F, Powell, Jr. at 
Dedication Ceremony for the Bill of Rights Plaque, John Marshall Park, United States 
Courthouse, Washington, D.C., October 16, 1990. 

A Tribute to John Pickering at Council for Court Excellence, November 15, 1990. 

Remarks at Amherst College (Mellon Lecture Series), Amherst, Massachusetts, March 13, 1991. 

Remarks at Federal Bar Association Luncheon Honoring Circuit Judge Wald, International Club, 
Washington, D.C., March 14, 1991. 

Remarks at Reception Honoring Judge Wald, Taylor House, Washington, D.C., March 19, 1991. 

Remarks on Sunstein's Administrative Substance at Duke University School of Law, Duke Law 
Journal's Symposium on New Directions in Administrative Law, Durham, North Carolina, 

March 22, 1991. 

Remarks on Edley's "New Administrative Law" at Duke University School of Law, Duke Law 
Journal's Symposium on New Directions in Administrative Law, Durham, North Carolina, 

March 22, 1991. 

The Central and East European Law Initiative, Technical Assistance Workshop, Prague, 
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Czechoslovakia, April 22-26, 1991. 

Remarks at Connecticut College, Marjorie Dilley Lecture, New London, Connecticut, May 1, 
1991. 

Remarks at Ohio State University College of Law, Commencement Ceremony, Columbus, Ohio, 
May 11, 1991. 

Remarks at New England College, Commencement Ceremony, Henniker, New Hampshire, May 
12, 1991. 

Remarks at University of Maryland School of Law Commencement Ceremony, Baltimore, 
Maryland, May 24, 1991. 

Remarks at Hofstra University School of Law, Commencement Ceremony, Hempstead, New 
York, May 30, 1991. 

Remarks at The Cambridge Lectures, Cambridge, England, July 1 2, 1 99 1 . 

Remarks at Conference Sponsored by The American Academy of Arts and Sciences and The 
Rockefeller Foundation (Complete and Outline of Paper), Bellagio, Italy, August 5-9, 1991. 

Remarks for ABA Administrative Law Panel, Atlanta, Georgia, August 12, 1991. 

Remarks for United States-Romanian Judicial Program, August 20, 1991. 

Remarks at Suffolk University Law School, Donohue Lectures, Boston, Massachusetts, October 
24, 1991. 

Remarks at Thurman Arnold Memorial Service, United States Courthouse, Washington, D.C., 
October 30, 1991. 

Remarks at ABA Conference on Alternative Dispute Resolution in Energy and Environmental 
Regulatory Proceedings, Washington, D.C., November 15, 1991. 

Remarks at Portrait Presentation of Judge Harold Leventhal, Ceremonial Courtroom, United 
States Courthouse, Washington, D.C., November 20, 1991. 

Bulgarian Workshop, Sofia, Bulgaria, Dec. 9-12, 1991. 

Russian Constitutionalism, Dec. 16, 1991. 

Remarks at Women's Bar Association of Massachusetts Annual Meeting, Boston, Massachusetts, 
March 11,1 992. 

Remarks at Indiana University School of Law, Jurist in Residence Program, Indianapolis, 
Indiana, April 5, 1992. 
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Remarks at Women's Bar Association of the District of Columbia - 75th Anniversary 
Celebration, Washington, D.C., May 15, 1992. 

Panel on Courts, Lithuania, May 25, 1992. 

Panel on the Constitution, Lithuania, May 25, 1992. 

Remarks at Eighth Annual Meeting of the American Inns of Court, Washington, D.C., June 6, 
1992. 

Remarks at Conference on Security and Cooperation in Europe (CSCE), Assembly in Helsinki, 
Finland, June 1992. 

Remarks at Federal Judicial Center, Washington, D.C., July 3, 1992. 

Remarks at University of Cincinnati College of Law, William Howard Taft Lecture on 
Constitutional Law (Footnoted and Short Versions), Cincinnati, Ohio, September 15, 1992. 

Remarks at Administrative Conference Colloquy, Washington, D.C., September 24, 1992. 

Remarks at University of Chicago Legal Forum, Symposium, A Free and Responsible Press, 
Chicago, Illinois, October 9, 1992. 

Remarks at Southern Methodist University, Murrah Lecture, Dallas, Texas, October 19, 1992. 

Remarks at Attorney General's Advocacy Institute, Washington, D.C., October 24, 2010. 

Remarks at Federal Litigation Training for Legal Services Attorneys, Chevy Chase, Maryland, 
December8, 1992. 

Remarks at 1993 National Workshop for Judges of the U.S. Courts of Appeals, Washington, 
D.C., February 8, 1993. 

Remarks at Memorial Service for Judge David Bazelon, Washington, D.C., February 21, 1993. 

Remarks at Mental Health Law Project's 20th Anniversary and Renaming Celebration, 
Washington, D.C., March 20, 1993. 

Remarks at Ed Sparer Public Interest Law Conference, University of Pennsylvania Law School 
Philadelphia, Pennsylvania, March 27, 1993. 

Remarks at Seton Hall University School of Law, Sandra Day O'Connor Medal of Honor Award 
Program, Newark, New Jersey, April 21, 1993. 

Remarks at Annual Dinner - Federal American Inn of Court, Fort McNair Officers Club, 
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Washington, D.C., April 22, 1993. 

Remarks at Corporate Counsel Luncheon, Washington, D.C., April 27, 1 993. 

Remarks at the American College of Bankruptcy, Great Hall of the Supreme Court, Washington, 
D.C., May 6, 1993. 

Remarks at Awards Ceremony for Senior Executive Service Members, Office of Personnel 
Management, Washington, D.C., July 20, 1993. 

Remarks, Overview of Government Ethics, Beijing, China, August 1 1-22, 1 993. 

Remarks, Judicial Review of Administrative Action, Beijing, China, August 11-22, 1993, 

Remarks, Administrative Federalism, Beijing, China, August 1 1-22, 1993. 

Remarks at University of Southern California Law Center - Roth Lecture, Los Angeles, 
California, October 28, 1993. 

Remarks at Federal Bar Association’s Reception for Newly-Appointed Judges, Supreme Court, 
Washington, D.C., November 4, 1993. 

Judicial Discipline Presentation, CEELI Slovakian Workshop, November 16-18, 1993. 

Remarks at Mary Lawton Memorial Service, Dept, of Justice, Washington, D.C., December 16, 
1993. 

National Woman's Party, Honoring U.S. Supreme Court Justice Ruth Bader Ginsburg, National 
Press Club, Washington, D.C., March 22, 1994. 

Judge Solomon Liss Memorial Lecture, University of Baltimore School of Law, Baltimore, 
Maryland, April 20, 1994. 

1994 Gisela Konopka Lecture, University of Minnesota, Minneapolis, Minnesota, May 4, 1994. 

Introduction of Jamie S. Gorelick at American Law Institute Meeting, Washington, D.C., May 
20, 1994. 

International Congress on Domestic Violence, Rome, Italy, May 27, 1994. 

Margaret Brent Awards Luncheon, New Orleans, Louisiana, September 7, 1994. 

1994 Coffin Lecture, University of Maine, September 28, 1994. 

NAWJ Annual Conference, Scottsdale, Arizona, October 1, 1994. 
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Fourth Annual Appellate Advocacy Program, Washington, D.C., October 28, 1994. 

Introduction of Professor Roger Newman, Biographer of Justice Hugo Black, National Archives, 
Washington, D.C., October 31, 1994. 

Federal Bar Association 75th Anniversary Dinner, Washington, D.C., January 5, 1 995. 

Panelist, Practicing Law Reform Before Federal Agencies in the New World of ADR, 
Washington, D.C., March 21, 1995. 

Appellate Writing Workshop for Federal Defenders, Washington, D.C., May 12, 1995. 

Commencement, Vermont Law School, South Royalton, Vermont, May 20 1995. 

Judicial Conference of the Fifth Judicial Circuit, Panel on Ethics, New Orleans, Louisiana, May 
23, 1995. 

Juvenile Law Center, 20th Anniversary Dinner, Philadelphia, Pennsylvania, June 12, 1995. 

Aspen Law & Business, Third Annual Institute: Woman Advocate '95, New York, N.Y., June 

13, 1995. 

Association of American Law Schools, Conference on Civil Procedure, Washington, D.C., June 

14, 1995. 

Yale Law School Association Annual Dinner, National Press Club, Washington, D.C., June 26, 
1995. 

Ode to Joyce Green (On Taking Senior Status), Guxne/Porter Summer Dinner Party, 

Alexandria, Virginia, July 1, 1995. 

The Advocate on Paper: 50 Ways to Enhance Your Writing, Chicago, Illinois, August 7, 1995. 

Swearing-In of Federal Bar President Marvin Morse, Washington, D.C., September 16, 1995. 

Administrative Law Program on Regulatory Reform (Panel), Washington, D.C., October 6, 

1995. 

Yale Law School Luncheon Presenting Citation of Merit Award to Burke Marshall, 

New Haven, Connecticut, October 7, 1995. 

Women's Bar Association (Planning for Success), Washington, D.C., October 25, 1995. 
Canadian Judicial Council, Ottawa, Canada, November 18, 1995. 

Twenty-Sixth Annual Conference on Environmental Law, Washington, D. C., February 17, 
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1996. 

Awards Ceremony, Environmental and Natural Resources Division, Department of Justice, 
Washington, D. C., April 17, 1996. 

Yale Law Journal Banquet, New Haven, Connecticut, April 26, 1996. 

Commencement Exercises, Washington & Lee University, Lexington, Virginia, May IS, 1996, 

Introduction of Marcia Greenberger at Women's Bar Association’s Annual Award Ceremony, 
Washington, D.C., May 22, 1996. 

Washington Council of Lawyers Summer Forum, Washington, D.C., June 25, 1996. 

National Association of Women Judges Training Project, July 26, 1996. 

American Academy of Appellate Lawyers, Orlando, Florida, August 02, 1996. 

Welcoming Remarks, Women's Bar Association of the District of Columbia, Washington, D.C., 
September 25, 1996. 

Panel Moderator-Commentator, Symposium: Constitutional "Refolution" In the Ex-Communist 
World, American University's Washington College of Law, Washington, D.C., September 27, 
1996. 

National Association of Women Judges 1996 Annual Conference, Memphis, Tennessee, 
September 28, 1996. 

Conference of the Maryland Circuit Judges Association, Ocean City, October 6, 1996. 

Alliance for Justice Program, Washington, D.C., October 07, 1996. 

Presentation of Judge Harold Greene Portrait, Washington, D.C., November 7, 1996. 

Separation of Powers in Presidential Systems, Workshop for Constitutional Court Judges, 
Hungary, Budapest, December 17, 1996. 

The Press, Courts and the Public, Workshop for Constitutional Court Judges, Hungary, 
Budapest, December 18, 1996. 

28th Annual Administrative Law Conference, Duke Law Journal, Durham, North Carolina, 
March 7, 1997. 

Third Circuit Judicial Conference, Philadelphia, Pennsylvania, March 15, 1997. 

Introduction of Lois Schiffer as Luncheon Speaker, Annual Meeting of The American Law 
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Institute, Washington, D.C., May 21, 1997. 

Remarks at the Meeting on the 30th Anniversary of the Report by the President's Commission on 
Law Enforcement and the Administration of Justice, Washington, D. C., June 20, 1 997. 

Administrative Law and Agency Practice Section, The District of Columbia Bar, Harold 
Leventhal Lecture Series, Washington, D.C., July 1, 1997. 

Comments on Plessy v. Ferguson, October 9, 1997. 

Federalist Society, Panel on The Lawyer's Role in the American Republic, Washington, D. C., 
October 18, 1997. 

Texas Law Review’s Symposium on Federal Practice and Procedure, Austin, Texas, October 31, 

1997. 

Panel on Judicial Ethics, 1977 CEELI Seminar on Establishing an Independent Judiciary in 
Yugoslavia originally scheduled for November 8, 1 997. 

Panel on Funding the Judicial System and Its Effect on Judicial Independence in Yugoslavia 
originally scheduled for November 8, 1997. 

Justice Hugo Black Lecture Series, Wesleyan University, Middletown, Connecticut, November 
11, 1997. 

FERC Lecture, Washington, D.C., December 9, 1997. 

Retirement of Paul Nejelski, Washington, D.C., March 6, 1998. 

Harvard Civil Rights-Civil Liberties Law Review Conference, Cambridge, Massachusetts, 

March 14, 1998. 

Women's History Month Celebration, Washington, D.C., March 18, 1998. 

Women's Bar Association of D. C., Washington, D.C., April 1, 1998. 

1998 Minnesota Law Schools' AL1 Luncheon, Hamline Law School; St, Paul, Minnesota, April 
20, 1998. 

Boston Bar Association's 1998 Law Day Dinner, Boston, Massachusetts, April 29, 1998. 

Trial Lawyers Association of Metropolitan Washington, D.C., Judicial Excellence Award for 

1998, National Press Club, Washington, D.C., May 2, 1998. 

Poling Symposium on Professional Responsibility for Government Attorneys; Sponsored by 
Capitol Hill Chapter of the Federal Bar Association, Washington, D. C., June 10, 1998. 
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District of Columbia Bar Thurgood Marshall Awards Dinner, Washington, D. C., June 23, 1998. 

American Bar Association, Veterans Panel, Toronto, Canada, August 2, 1998. 

Investiture of Mary Schroeder to Presidency of National Association of Women Judges, St. 
Louis, Missouri, October 11, 1998. 

Federal Bar Association Reception for Administrative Law Judges, Washington, D. C., October 
14, 1998. 

Women's Foreign Policy Forum Breakfast, Washington, D.C., December 20, 1998. 

Cosmos Club, Committee on Legal Affairs, Washington, D.C., December 2, 1998. 

Naturalization Ceremonies, United States District Court, Washington, D. C., January 12, 1999. 
Enrichment Speaker, George Washington University, Washington, D.C., February 10, 1999. 

Women in Law As a Second Career, Georgetown University Law Center, Washington, D. C., 
March 23, 1999. 

National Judicial Institute, Appellate Courts Seminar, Halifax, Canada, April 18, 1999. 

Introduction of The Honorable Stephen F. Williams at ALI Annual Meeting, May 18, 1999. 

Arps Lecture, New York, N. Y., October 26, 1999. 

National Women's Law Center, November 2001. 

Washington Lawyers Council, January 2002. 

Council on Court Excellence, January 2002. 

Harvard Law School, Human Rights Center, February 2002. 

Sarajevo ICTY Criminal Defense Conference, February 2002. 

Pennsylvania State Bar Chancellors Forum, February 2002. 

Naples Florida Global Forum, March 4, 2002. 

Cosmos Club Symposium on Globalization, March 22, 2002. 

Third Branch Interview, March 2002. 

Frederich Efert Symposium, April 2, 2002. 
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Appellate Division Judges Article 

International Human Rights Law Group Award, April 24, 2002. 

Social Research Conference (New School), April 27, 2002 reprinted at 69 Social Research 1119 
(Winter 2002). 

American Law Institute Keynote Address, May 14, 2002. 

University of Connecticut Law School Graduation, May 19, 2002. 

Evidence (Association of Law School Professors), June 3, 2002. 

D.C. Judicial Conference, June 15, 2002 (instructor at Brandeis Workshop for International 
Judges, June 11-12). 

CEELI Annual Luncheon Remarks (ABA), August 10, 2002. 

ASIL Proceedings of the 96th Annual Meeting, Panel on Horizontal Growth of International 
Courts, March 2002. 

AALS, Scholars in the Arena, August 10, 2002. 

Tribute to David Andrews, October 25, 2002. 

Laurence Silberman Portrait Presentation, November 8, 2002. 

Yale Conference of Librarians, November 12, 2002. 

Georgetown University Law School (Krstic War Crimes), November 6, 2002. 

Wisconsin Law School, Conference on International Criminal Court, March 1, 2003. 

Gender Matters, Yale University 

German Law Journal, Globalization and Human Rights, June 1, 2003. 

Wickersham Award Remarks, March 18, 2003. 

Harvard Law Review Banquet, April 12, 2003. 

Lawyers Committee for Civil Rights Award, June 3, 2003. 

California State Bar/Temple University, September 2003. 
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Inns of Court Award, October 1 1, 2003. 

Federalist Society, November 15, 2003. 

Buckley Remarks, December 12, 2003. 

CAIR Award, January 20, 2004. 

Owen Roberts Lecture, U. Penn. Law School, March 30, 2004 and University of New Mexico 
Law School, April 8, 2004. 

ASIL Panel Presentation, April 2, 2004. 

American Lawyer Award, April 28, 2004. 

Tributes to Orm Ketcham, Lloyd Cutler and Alan Morrison, April-June 2004. 

Global Rights Forum, June 29, 2004. 

Fordham-Stein Award, October 21, 2004. 

American Philosophical Society, November 3, 2004 
University of Virginia Thomas Jefferson Award, April 13, 2005. 

American Academy of Arts & Sciences Panel on Constitutionalism and Terrorism, May 12, 
2005. 

Lloyd Cutler Funeral, May 16, 2005. 

Cambodian Article on Genocide, October 2005. 

American U. War Crimes Research Office Symposium. 

American Academy in Berlin, American Justice and American Attitude Toward International 
Law, November 2005. 

Reflections, ABA Business Law Section, January 2006. 

Leon Jaworski May Day Madison Symposium, May 1, 2006. 

Keynote Address to Maryland Legal Service Consortium, May 10, 2006. 

ABA Signing Statement Task Force Report (history, PMW), July 24, 2006. 

ABA Conference on Advancing Rule of Law, Panel Presentation on Judicial Independence, 
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Chicago, September 16-17, 2006. 

U.D.C. Award, March 29, 2007. 

Columbia U. Friedman Symposium, March 22, 2007. 

Influence of War Crimes Tribunals on International Law, Wilton Park Conference, April 2008. 

Alliance for Justice Award Remarks, May 28, 2008. 

AA Medal of Honor Remarks, August 1 1, 2008. 

McCain v. Obama (simulated argument and opinion) October 28, 2008. 

ASIL Comment on Medellin Case, (ASIL Newsletter) April 2008. 

Remarks at ASIL Forum on ICC, Feb. 13, 2008 and ASIL Panel March 30, 2008. 

Annual Survey of American Law, Dedication to PMW, Remarks, NYU Law School, March 1 2, 
2009. 

St Thomas Law School Graduation, May 10, 2009. 

American Jewish Center/IAWJ Speech on Women Judges, June 15, 2009. 

Chataqua Prosecutors Conference Speech, September 2, 2009. 

Constitution Day Remarks, Georgetown Law Center, Sept. 17, 2009. 

Shattuck Award ABA International law Sector, Mar. 16, 2010. 

NAWJ Award to Judge Kessler, May 24, 2010. 

Defining Human Rights: What Role Does International Law Play in Our Constitutional System?, 
May 19, 2010, available at http:/Avww.youtube.comAvatch?v=A9idpKSib2s, 

Remarks at ACLU International Rights Coalition, December 15, 2010, 

Remarks at Kate Stoneman Award, Albany Law School, March 10, 201 1. 

Constitution Project, Constitutional Champion Award, April 14, 2011. 

Judicial Investiture of Paul Engelmayer, November 29, 2011. 

Remarks at Induction into Connecticut Women's Hall of Fame, October 25, 2011. 
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Panel: A Seven Year Assessment of the International Criminal Court, July 17, 2009, Hosted by 
Citizens for Global Solutions, available at http://www.youtube.com/watch?v=HhuJo3zTc-k and 
http://www.youtube.comAvatch?v=lwCtGprAqLM 

Women in the Criminal Justice System, Constitution Project, Mar 10, 201 1, available at 
http:/Avww.youtube.comAvatch?v=kAInkicYkTE. 

II. Remarks Made Without Text 

American Constitution Society Annual Convention, Panel on June 16, 2006, Keeping Faith with 
the Constitution (moderator). 

Constitution Project Panel on Domestic Spying, NSA Surveillance and Rule of Law, Jan 5, 2006 
(transcript available). 

Business Section, ABA, Words of Wisdom on Changes In the Legal Profession, March 17, 2007 
(notes). 

Remarks at Symposium, Paving the Road to Supreme Court: How Pro Bono Cases Changed My 
Career and My Life (moderator) at University of North Carolina Law School, February 27, 2007 
(notes available). 

National Symposium Pretrial Justice (USDOJ and Pretrial Justice panel), June 7, 201 1 . 

International Association of Women Judges Reception in Honor of Justice Carmen Argiby, Oct. 
11, 2007 (program). 

American University Law School panel on Justice Brennan Biography, October 23, 2010 (notes). 

ACS Convention Panel on Government Secrecy and Public Access, June 14, 2008 (brief notes). 

Brandeis Center for Ethics and Justice, Panel on International Judges, Spring 2008 (notes). 

Washington Council Lawyers Panel on 40th Anniversary of WCL, Nov 2, 201 1 . 

National Women’s Law Center Award, Nov 14, 2001 (tape available). 

United Nations Association and Citizens for Global Solutions, International Criminal Court in a 
New Era, February 13, 2009 (media report). 

Constitution Project and Brennan Center for Justice, “Restoring Justice to Guantanamo 
Detainees,” May 17, 2010 (panel). 

DC Circuit Historical Society has produced 4 programs in which I participated, all posted on its 
website, concerning free speech in the McCarthy era, FOIA and national security, FCC and 
Indecency and Review of Agency Rules. 
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Hill Briefings on ASIL-ICC Report, March-June 2009 (summaries of report). 

Foreign Relations Council (NYC) Briefing on ASIL-ICC Report (notes). 

Prague CEELI Institute on 20th Anniversary CEELI, July 2010. 

OSI+1RW (Human Rights Watch) Panel on Burma at SEISS (notes) October 2010. 

NYU Law School Panel on Trying the Tyrants, February 22, 201 1 (notes); same ABA/ROLI 
Panel (Jan 2011). 

Panel on Using International Law by American Judges, ABA Section on International Law, May 
5, 2007 (tape). 

American University Law School Panel on International Cooperation Panel on Apprehending 
War Criminals (tape) Feb. 2011. 

Women’s Symposium at Harvard ’47 60th Reunion, June 5, 2007. 

Remarks at Arnold and Porter Celebrating National Women’s Month, March 2007. 

Remarks at Women’s Bar Association, December 2008. 

ACS Convention Panel Honoring PMW, July 2008. 

Summary of WMD Report, Chicago Lawyer’s Club, September 2005. 

Global Rights Policy Forum on War and Rights, July 12, 2004 (transcript). 

30 th Anniversary Celebration ofNLSP Program (Covington and Burling) March 31, 2000. 

CEELI Workshop on Governing Russia: Developing a Constitution for a Democratic Society 
(participant in Judiciary Panel), January 1993. 

USIA Teleconference with Women's Advisory Council for Western Australia in Perth, Jan. 

1993. 

CEELI Workshop on Developing a Criminal Code for Kazakhstan (participant). May 17-19, 
1993. 

Mentor Group, Forum for U.S.-EC Legal and Economic Issues, Second Plenary Session, 
Edinburgh, Scotland, (presentation) August 31- September 3, 1993. 

Constitutional Symposium on Poland Constitution (NDI) Warsaw, Poland (presentation), April 
26-29, 1994 (notes). 
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Member, United States and Egypt Judicial Exchange Team (Federal Judicial Center/George 
Washington University), Summer 1994-95, 

CHECCI Briefing of Ukrainian Supreme Court on Draft Judicial Law, November 16, 1995, 

CEELI Bosnian Federation Workshop, Lecturer on Judicial Ethics, Sarajevo, February 1996. 

Leader, American Delegation of Judges to Egypt for Exchange Team, March 10-17, 1996, 

Slovakian Constitutional Court Visit to United States (CEELI) (Briefing) April 1996. 

Belarus Constitutional Court Visit to United States (CEELI) (Briefing) April 1996. 

Constitutional Tribunal Workshop (CHECCHI/SOROS) Paris, France (Panels on Judicial 
Independence for Kazakhstan, Kyrgyzstan, and Mongolian Courts) March 10-13, 1996. 

CEELI Workshop on Separation of Powers and Judicial Independence, Belgrade, Serbia, March 

1998. 

CEELI - Uzbekian Judiciary Workshop on Ethics, November 3, 1 998. 

American University Workshop for Argentine Judges, November 9, 1998. 

Judicial Activism and Judicial Independence, Canadian Judicial Institute, Halifax, April 19, 

1999. 

Faculty for Frank Kaufman Symposium on Judicial Independence in the NIS.EEC, Washington, 
D.C. (panels on independence, ethics, judicial training and media), May 2, 1999. 

CHECCI-Federal Judicial Center Symposium for Georgian Judges (court administration), July 
27, 1999. 

CEELI Symposium for Georgian Judges (media and courts), August 30, 1999. 

International Law Conference, Association of the Bar of the City of New York (Moderator, 
Panel on 1 00th Anniversary of the 1 899 Hague Conventions), November 4, 1 999. 

Honoree, International Association of Women Judges, Nov. 2001. 

Lunch Remarks at US Court of Appeals (notes), January 8, 2002. 

D.C. Bar Speech on ICTY (notes), March 2002. 

American University Forum on Terrorism, April 4, 2002. 

Forum at Yale Law School on International Courts, April 14, 2002. 
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ABA Mid- Winter Meeting (Panel on Wartime Justice), 2003. 

Aspen Institute Seminar on International Law, April 2003. 

National Association of Women Judges Annual Meeting (panel on International Criminal Court), 
October 2003. 

Federalist Society Annual Meeting, November 2003. 

Yale Law School Alumni, Weekend Panel on Judging International Law, October 2004 (copy 
available). 

Judicial Training for Afghan Women Judges, 2004 (excerpts available). 

Training Institute for Iraqi Judges (London-IBA) 

Technical Assistance to Extraordinary Chamber for Trying Khmer Rouge Defendants 
(Cambodia), August 2005. 

Aspen Institute Program on International Criminal Court (Faculty), September 2005. 

ICTY/ICTR/ICC Joint Appellate Advocacy Training Program (Faculty) (Tanzania and the 
Hague), January 2006-07. 

Evaluation of New Perimeters Kosovo Project (Kosovo), April 2006. 

ASIL/FJC Training for Federal Judges on International Law, October 2006. 

ABA International Law Section, "Can Foreign Law Tip the Balance in U.S. Courts?" (panel), 
May 2007 (tape available). 

ASIL/Summer Associate Training in International Law, July 2007. 

International Association of Women Judges Panel, October 2007. 

Brandeis Center on International Ethics in Justice, Panel on International Judges, November 
2007 (tape available). 

National Center for State Courts, Training Program for Egyptian Women Judges, November 
2007 (notes). 

ASIL Panel on International Judges, March 2008. 

IV. Media Clippings with Quotes 
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Almanac of Federal Judiciary 1980 to 1999, D.C. Circuit, Patricia M. Wald. 

Administrative Conference News, Spring 1990 (ADR Roundtable). 

June 2000 Current Biography. 

Tips from the Chief Judge, Legal TIMES, November 21, 1988. 

Will court Reopen its Doors?, National L. J., March 28, 1 988. 

War Crimes Tribunal Appeals to Unconventional Judge , NY TIMES A10, July 12, 1988. 

Chief Judge of D. C. Circuit Has Tireless Work Ethic, Los Angeles Daily Journal, Nov. 4, 
1989. 

Wald Looks Back as She Prepares to Move On, Legal Times, Sept. 20, 1999. 

As Chief, Wald Kept Peace, Reorganized Court, Legal Times, Jan. 21, 1991. 

Patricia Wald's World View, Legal Times, Apr. 10, 2000. 

V. Programs Recorded by C-Span 

C-Span, Congress and the Courts, Nov. 16, 2004, available at htt p://www.c- 
spanv ideo.o ru/pr oti ram/Comircssandlh eC. 

C-Span, Civil Liberties and the War on Terrorism, Dec. 17, 2003, available at hUgi/Aywvvx; 
snanvi dco.oru /p rom'am/Liberl i esi.in d 

C-Span, Conservatives and the Federal Courts, Mar. 14, 2003, available at http :// vyw.v yjN 
spanvidco.oru/proiaram/Fed c ralCour t 

C-Span, Kosovo War Crimes: Prospects for Justice, Aug 3, 1999, available at htt p://ww vy._C; 
spimvidco .o ru/prou rain/Ko.so voW 

C-Span, Lawyer’s Role in American Republic, Oct. 18, 1997, available at ht tp:/Av \vvv.c- 
spanv idco.oru/p rouram/ LawversR 

C-Span, Plessy v.Ferguson Re-Argument, Apr. 20, 1996, available at hl lp:/Avww.c - 

spam'ideo.oru/pros>ram/ReA r 


Page 54 of 110 



307 


C-Span, Freedom of Expression, Sept. 18, 1995, available at http l//w\vwr> 
spanvide o.ori’/nronram/ Freed omofE 

C-Span, Health of the Courts, May 22, 1990, available at http://www .c- 
spanvidoo.oru/n roaram /Healt ho 

C-Span, Law Reform and Civil Liberties in the UK, Feb. 1989, available at hltpr/Ayww.C; 
spanv ideo.o ru/pro ui'un i/Re formCi 


C-Span, Liberty and Equality, Dee. 1, 1976, available at http://www.c- 
spanvideo . oru/prour am/ l.ibe 


e. List all interviews you have given to newspapers, magazines or other publications, or radio or 
television stations, providing the dates of these interviews and four (4) copies of the clips or 
transcripts of these interviews where they are available to you. 

Marlise Simons, Antonio Cassese, War Crimes Law Expert, Dies at 74, New York Times, Oct. 
24, 201 1 (reprinted in multiple outlets). Copy supplied. 

Mark Sherman, Report: Checks Needed on Police GPS Tracking, Associated Press, Sept. 21, 

201 1 (reprinted in multiple outlets). Copy supplied. 

Mike Scarcella, Growing Appeals, National Law Journal, Sept. 12, 2011. Copy supplied. 

The Judiciary Committee Grills Elena Kagan, Washington Post, June 29, 2010. Copy supplied. 

How Women Changed the High Court. ..And Didn t, All Things Considered on NPR, June 25, 
2010. Copy supplied. 

The D.C. Circuit Historical Society has my oral history (of several hundred pages) in its files and 
the ABA Trailblazers project has a separate one deposited at the Library of Congress-parts of 
which were shown on a video aired on C-Span 3 on May 23, 2010, available at htt p ; // w w\y a> 
spiinvide o.oru/proaram/Govva . (tape available) 

Nicholas Kralev, International Court Since '02 Hasn 't Rushed to Any Judgments, W ashington 
Times, May 14, 2010. Copy supplied. 

C-Span Video of Trailblazer Project Oral Histoiy of PMW, May 2010, available at 

htl n://www.c-sPimvidco.orii/proi>rani/293464-l . 


Michael Isikoff, Who Is Obama 's Next Supreme Court Pick?, Newsweek, Apr. 1 2, 20 1 0. Copy 
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supplied. 

John Gibeaut, Secret Sharers, 96 A.B.A.J. 40 (Jan. 2010). Copy supplied. 

Simon Jennings, Karadzic Trial Puts Right to Self-Representation in Hague Tribunal Under 
Scrutiny, World News Connection, Nov. 9, 2009. Copy supplied. 

Claire Zillman, Lifetime Achievers 2009: Joan Bernstein, Bryan Cave, American Lawyer, Sept. 

1.2009. Copy supplied. 

D.J.Tice, A Minnesota Case in Point for Sotomayor, Star Tribune, July 14, 2009. Copy supplied. 

Mike Scarcella, Ruiz Gets Big Push for D. C. Circuit, Legal Times, Apr. 20, 2009. Copy 
supplied. 

Ronald Weich, Professor Daniel J. Freed, 21 Fed. Sent. R. 248 (Apr. 2009). Copy supplied. 

Jim Lobe, A Policy of 'Positive Engagement ’ with the International Criminal Court, IPS, Mar. 

30.2009. Copy supplied. 

David Herbert, Report: U.S. Should Collaborate with ICC, National Journal, Mar. 27, 2009. 
Copy supplied. 

Lachlan Carmichael, Under Obama, US Drops Hostility to ICC, Agence France Presse, Mar. 22, 
2009. Copy supplied. 

Press release. New Report Details Shattered Lives of Released Guantanamo Detainees, 
University of California, Berkeley, Nov. 12, 2008 (reprinted in multiple outlets). Copy supplied. 

Press release, Patricia M. Wald, Former U.S. and International War Crimes Judge to Receive 
American Bar Association Medal for 2008, American Bar Association, June 12, 2008. Copy 
supplied. 

Feb. 28, 2008 : Interview with Emily Berman for the article, Lincoln ‘s Legacy: Enduring Lessons 
of Executive Power, 3 Alb. Gov’t. L. Rev. 741 (2010). Article supplied. 

MacNeil/Lehrer, Panel on Signing Statements for Use in Schools, 2007. 

Corine Hegland, Ex-POW Versus the Guards, National Journal, Sept. 23, 2006. Copy supplied. 

Neal Conan, Federal Courts and Detainees, Talk of the Nation on NPR, Sept. 21, 2006. Copy 
supplied. 

C-Span, Press conference on the release of the American Bar Association Presidential Signing 
Statements Report, July 24, 2006, available at httD:/Avww.c-siiaiivideo.org/progr am/Si,gniiiRS. 
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Charlie Savage, Bar Group Will Review Bush 's Legal Challenges, Boston Globe, June 4, 2006. 
Copy supplied. 

Bennett Gershman, At Last, a Citability Rule, National Law Journal, May 22, 2006. Copy 
supplied. 

Vanessa Ruiz, And Then There Was One, Legal Times, Jan. 23, 2006. Copy supplied. 

James Kuhnhenn and Stephen Henderson, Confirmation Hearings End with Alito Expected to be 
Confirmed, Knight Ridder Washington Bureau, Jan. 13, 2006 (reprinted in multiple outlets). 
Copy supplied. 

Richard Simon, 3 rd Circuit Colleagues Trumpet Alito, Los Angeles Times, Jan. 13, 2006. Copy 
supplied. 

Adam Nagoumey and Neil A. Lewis, After Alito 's Testimony, Democrats Still Dislike Him but 
Can 't Stop Him, New York Times, Jan. 13, 2006. Copy supplied. 

Lily Henning, The Edwards Treatment, Legal Times, Nov. 21, 2005. Copy supplied. 

Charles J. Hanley, Piecing Together the Story of the Weapons That Weren ’t There, Associated 
Press, Aug. 30, 2005. Copy supplied. 

Jon Sawyer, Balkans Struggle to Overcome Past Commemorating Srebenica Massacre, Among 
Other Recent Efforts, Speaks Volumes, St. Louis Post-Dispatch, July 17, 2005. Copy supplied. 

C-Span, Press conference on release of the War Powers Report, June 29, 2005, available at 

hUn://w vvw.c-.s panvideo.oi'u/moura m/PowcisRep. 

C-Span Interview on WMD Report, May 24, 2005, available at http: //w ww.c- 
s panvidco.ora/pros’ram / MDM . 

Interview, National Equal Justice Library, Apr. 22, 2005. Tape available. 

C-Span Interview on Pre-War Intelligence in Iraq, Apr. 1, 2005, available at hltpi/AvvyWiC; 
spaiividco.oru/pro urain/Wnrl ntelli . 

NPR Interview, Aug. 19, 2004. Tape available. 

Harriet Chiang, Stanford Law Professor Taking Lead in 'Enemy Combatant ’ Case, San 
Francisco Chronicle, June 13, 2004. Copy supplied. 

Joseph Shapiro, Legacy of Brown v. Board of Education in Getting Mentally Retarded Children 
the Right to Attend Public Schools, NPR Weekend Edition, Apr. 25, 2004. Copy supplied. 


April 2004: Interview with Julie Mertus for the article. When the Fighting Stops: When Adding 
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Women Matters, 38 Seton Hall L. Rev. 1297 (2008). Article supplied. 

Vanessa Blum, Crafting Justice in Iraq, Legal Times, Dec. 22, 2003. Copy supplied. 

Interview for Nightline, ABC News, Dec. 16, 2003. Copy supplied. 

Anthony Deutsche, War Crimes Experts Doubtful that Iraqi-Led Tribunal Will Be Credible, 
Associated Press, Dec. 16, 2003 (reprinted in multiple outlets). Copy supplied. 

Frank Davies, No Decisions Yet Made over How to Bring Saddam to Justice, Knight Ridder 
Washington Bureau, Dec. 15, 2003 (reprinted in multiple outlets). Copy supplied. 

Steve Inskeep, Interview on Weekend All Things Considered, NPR, Dec. 1 4, 2003. Copy 
supplied. 

Nightline (ABC/TV) NPT, and WWRL (Radio appearances on the Iraqi Tribunal), Dec. 2003. 

C-Span Washington Journey (use of International Law by American Judges), Nov. 24, 2003, 
available at http:/ /www.c-snanvideo.orii/prograni/lntemalionalLaw . 

Jack Kelley, Commando Force Poised to Track and Kill Saddam, USA Today, Mar. 19, 2003. 
Copy supplied. 

Chris Mooney, Circuit Breaker, American Prospect, Mar. 2003. Copy supplied. 

All Things Considered (NPR) (ICTY cases), Aug. 19, 2002. Tape available. 

Robert Ingrassia, Appointee Possesses a Bona Fide Triborough Background, Daily News, July 
30, 2002. Copy supplied. 

C-Span America and the Courts, June 2002, available at htlp.7/wwwx- 
,spa n video.on >/t> rouram/Americaandlh c Courts2 . 

An Interview with Judge Patricia Wald, Third Branch (Federal Judiciary Magazine), Mar. 2002. 
Copy supplied. 

Feb. 7, 2002: Interview with William Burke- White for the article, A Community of Courts: 
Toward a System of International Criminal Law Enforcement, 24 Mich. J. Int’ 1 L. 1 (Fall 2002). 
Article supplied. 

Marlise Simons, An American with Opinions Steps Down Vocally at War Crimes Court, New 
York Times, Jan. 24, 2002. Copy supplied. 

Frank Davies, Variety of Courts Available to Try Terrorists, Experts Say, Knight Ridder 
Washington Bureau, Dec. 19, 2001 (reprinted in multiple outlets). Copy supplied. 
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Ann McFeatters, The Military Tribunal Trap, Pittsburgh Post-Gazette, Dec. 2, 2001 (reprinted in 
multiple outlets). Copy supplied, 

Catherine Callery, Women Encouraged to Consider Judgeship , Daily Record, Nov. 13, 2001 . 
Copy supplied. 

Michael Goldhaber, War and Justice, American Lawyer, Aug. 2001. Copy supplied. 

Colin Woodard, Called to Account, Bulletin of the Atomic Scientists, May 1, 2001. Copy 
supplied. 

Steve Crawshaw, Justice In Our Time?, Independent on Sunday, Apr. 8, 2001. Copy supplied. 

ICTY Judges Meet with Croatian Counterparts, World News Connection, Sept. 20, 2000. Copy 
supplied. 

June 2000 Current Biography. 

James Kitfield, Humanity’s Court, National Journal, May 13, 2000. Copy supplied. 

Kevin Cullen, War Crimes Tribunal Wins New Esteem, Boston Globe, Apr. 17, 2000. Copy 
supplied. 

Carrie Johnson, Patricia Wald's World View, Legal Times, Apr. 10, 2000 (reprinted in multiple 
outlets). Copy supplied. 

Charles Trueheart, War Crimes Trial Starts with Grisly Images, Washington Post, Mar. 18, 2000. 
Copy supplied. 

Jerome Socolovsky, America Has Nothing to Fear from International Courts, New Judge Says, 
Associated Press, Feb. 15,2000. Copy supplied. 

Greta Van Susteren and Roger Cossack, Millenium 2000: Would an International Criminal 
Court Help or Hinder Pursuit of Global Justice?, CNN Burden of Proof, Jan. 2, 2000. Copy 
supplied. 

Bill Miller, U.S. Appellate Judge Joins War Crimes Panel, Washington Post, Nov. 14, 1999. 
Copy supplied. 

On the Road Again: Wald Looks Back as She Prepares to Move On, Legal Times, Sept 20, 

1999. Copy supplied. 

William C. Smith, Big Objections to Brief Decisions: Critics Contend One-Word Appellate 
Rulings Give Short Shrift to Justice, 85 A.B.A.J. 34 (Aug. 1999). Copy supplied. 

Jill Carroll, Connecticut Native-Daughter Appointed to War Crimes Tribunal, States News 
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Service, July 19, 1999. Copy supplied. 

Linda Greenhouse, War Crimes Tribunal Appeals to Unconventional Judge, New York Times, 
July 12, 1999. Copy supplied. 

Anne Hamilton, Judge, A Torrington Native, Named to War Crimes Tribunal, Hartford Courant, 
July 8, 1999 (reprinted in multiple outlets). Copy supplied. 

Nancy Zuckerbrod, D.C. Appeals Court Judge Headed to The Hague, Associated Press, July 7, 
1999 (alternate version printed July 8, 1999). Copies supplied. 

Wald Steps Down..., Legal Times, July 5, 1999. Copy supplied. 

William Glaberson, Caseload Forcing Two-Level System for U.S. Appeals, New York Times, 
Mar. 14, 1999. Copy supplied. 

Almanac of Federal Judiciary 1980 to 1999, D.C. Circuit, Patricia M. Wald. 

Marcia Coyle, Elite D. C. Circuit 's Influence Ebbs, National Law Journal, Nov. 10, 1997. Copy 
supplied. 

Carrie Johnson, Juggling Deals and Diapers, Legal Times, July 14, 1997. Copy supplied. 

Bruce Brown, Judiciary Won 7 Fight for Court Bias Studies, Legal Times, Nov. 13, 1995. Copy 
supplied. 

Deborah Rhode, Career Progress, Yes ; Equality, Not Quite Yet, National Law Journal, July 31, 
1995. Copy supplied. 

President Kovac to Get U.S. Bar Award for Democracy, CTK National News Wire, July 1 1 , 
1995. Copy supplied. 

Legends in the Law: A Conversation with Patricia M. Wald, D.C. Bar Report, Apr. -May 1995. 
Copy supplied. 

Sharon Walsh, Going to Bat for the Trustbusters, Washington Post, Apr. 13, 1995. Copy 
supplied. 

Critical Discourse in the Chambers, 3 Long Term View (Spr. 1995). Copy supplied. 

Kim Leisler, Rising Starr, Washingtonian, Jan. 1995. Copy supplied. 

Wald: Fifteen Years of Independence, Legal Times, July 4, 1 994, Copy supplied. 

Carol Lacey, Judge Wald to Address Issues of Limits on TV Violence, St. Paul Pioneer Press, 
May 3, 1994. Copy supplied. 
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Ron Fournier, Clinton Pal Arnold a Natural for Court - Except He 's a Clinton Pal, Associated 
Press, Apr. 19, 1994. Copy supplied. 

Eva Rodriguez and Todd Woody, Is a Stashed Gun a Crime?, Legal Times, Mar. 28, 1994, 

Copy supplied. 

Thomas Baker, Judges, Heal Thyselves: The Dawn ofF,3D, Legal Times, Mar. 7, 1 994. Copy 
supplied. 

Eva Rodriguez, Reno ’ s Death Penalty Record, Legal Times, Feb. 28, 1994. Copy supplied. 

Saundra Torry, Study of Bias in Courts Splits Judges, Washington Post, Feb. 28, 1 994. Copy 
supplied. 

Steve Albert, 9 '* Circuit Balks, Legal Times, Nov, 15, 1993. Copy supplied. 

High Court Weighs the Testimony of Experts, National Law Journal, Apr. 1 2, 1 993. Copy 
supplied. 

Nancy Roman, Democracy Gets U.S. Legal Aid, Washington Times, Apr. 11, 1993. Copy 
supplied. 

Nancy Roman, Lithuanian-Americans Stirred Interest in Forging Constitution, Washington 
Times, Apr. 11, 1993. Copy supplied. 

Government Attorneys Discuss the Issue of Ethics, Corporate Legal Times, Oct. 1992. Copy 
supplied. 

Jonathan Groner, Dry-Clean Your Own Robes, Legal Times, Mar. 30, 1992. Copy supplied. 
Comments in Winning on Appeal, 1992. Copy supplied. 

Garry Sturgess, Chief Judge Stepping Down, Legal Times, Dec. 9, 1991. Copy supplied. 

Garry Sturgess, Brennan and Marshall Don Robes, Legal Times, Nov. 18, 1991. Copy supplied. 

Carole Ann Corlew, Thomas Left All Alone in Front of Journalist Throng, Seattle Post- 
Intelligencer, Nov. 4, 1991. Copy supplied. 

Saundra Torry, Rummaging Through the Ruins of a Failed Law Firm, Washington Post, Sept. 2, 
1991. Copy supplied. 

All Couped Up, Legal Times, Aug. 26, 1991. Copy supplied. 

Garry Sturgess, Some Judges Fail to Report Ethics Data, Legal Times, Aug. 1 9, 1 991 . Copy 
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supplied. 

Garry Strugess, Five Judges Won 't Report on Clerks ’ Race, Gender , Legal Times, Aug. 5, 1991. 
Copy supplied. 

Jamie Heller, Few Top Clerkships for Yale Women, Connecticut Law Tribune, July 1, 1991. 

Copy supplied. 

Saundra Torry, Money-Laundering Statutes Spawn a Lucrative New Legal Specialty, Washington 
Post, June 10, 1991. Copy supplied. 

Peter Montgomery and Peter Overby, The Fight to Know, Common Cause Magazine, Summer 
1991. Copy supplied. 

Linda Campbell, Lawmaker-Turned-Judge Mikva Gets Plaudits from Colleagues, Chicago 
Tribune, May 2, 1991. Copy supplied. 

Garry Sturgess, Judge Henderson Quietly Making Her Mark, Legal Times, Apr. 8, 1991. Copy 
supplied. 

Garry Sturgess, Anchor During D.C. Circuit Change; As Chief, Wald Kept Peace, Reorganized 
Court, Legal Times, Jan. 21, 1991. Copy supplied. 

Michael Briggs, Mikva to Head Appeals Court, Chicago Sun Times, Jan. 20, 1991. Copy 
supplied. 

Garry Sturgess, They Don 't Like What They Hear, Legal Times, Dec. 24, 1990. Copy supplied. 
Garry Sturgess, Advocacy Tips from Judges, Legal Times, Dec. 24, 1990. Copy supplied. 
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Stewart v. Smith, 673 F.2d 485 (D.C. Cir. 1982). 

United Mine Workers of America v. Federal Mine Safety and Health Review Commission, 671 
F,2d 615 (D.C. Cir. 1982) (dissenting). 

Cities of Batavia, Naperville, Rock Falls, Winnetka, Geneva, Rochelle and St. Charles, III. v. 
Federal Energy Regulatory Commission, 672 F,2d 64 (D.C. Cir. 1982). 

Sierra Club v. Am M. Gorusch (On Motion for Award of Attorneys’ Fees), 672 F.2d 33 (D.C. 
Cir. 1982). 

Demby v. Schweiker, 671 F.2d 507(D.C. Cir. 1981) (dissenting). 

Consolidated Freightways v. N. L. R. B., 669 F.2d 790 (D.C. Cir. 1981). 

Anaheim, Riverside, Banning, Colton and Azusa, Cal. v. Federal Energy Regulatory 
Commission, 669 F.2d 799 (D.C. Cir. 1981). 

Baurer v. Planning Group, Inc., 669 F.2d 770 (D.C. Cir. 1981). 

Symons v. Chrysler Corp. Loan Guarantee Bd., 670 F.2d 238 (D.C. Cir. 1981) (dissenting). 
Costello Pub. Co. v. Rotelle, 670 F.2d 1035 (D.C. Cir. 1981). 

Keene Corp. v. Insurance Co. of North America, 661 F.2d 1034 (D.C. Cir. 1 981) (concurring). 
U.S. v. Heldt, 668 F.2d 1238 (D.C, Cir.1981) (concurring). 

In re Search Warrant Dated July 4, 1977, for Premises at 2125 S St., Northwest, Washington, D. 
C., 667 F.2d 117 (D.C. Cir.1981) (concurring). 

Lawrence v. Acree, 665 F,2d 1319 (D.C. Cir.1981) (concurring). 
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American Petroleum Institute v. Costle, 665 F.2d 1176 (D.C. Cii, 1981) (dissenting). 

In re Corrugated Container Antitrust Litigation, 662 F.2d 875 (D.C. Cir. 1981). 

Gulf Oil Corp. v. U.S. Dept, of Energy, 663 F.2d 296 (D.C. Cir. 1981). 

N. L. R. B. v. Blake Const. Co., Inc., 663 F.2d 272 (D.C. Cir. 1981), 

Illinois Cities of Bethany v. Federal Energy Regulatory Commission, 670 F.2d 187 (D.C. Cir. 
1981). 

City of Charlottesville, Va. v. Federal Energy Regulatory Commission, 661 F.2d 945 (D.C. 
Cir.1981) (concurring). 

Process Gas Consumers Group v. U.S. Dept, of Agriculture, 694 F.2d 728 (D.C. Cir. 1981) 
(dissenting). 

Lane-Burslem v. C. I. R., 659 F.2d 209 (D.C. Cir. 1981). 

Hatch v. Federal Energy Regulatory Commission, 654 F.2d 825 (D.C. Cir. 1981). 

Ohio Ass'n of Community Action Agencies v. Federal Energy Regulatory Commission, 

654 F.2d 811 (D.C. Cir. 1981). 

U.S. v. District of Columbia, 654 F.2d 802 (D.C. Cir. 1981) (cert denied). 

State Water Control Bd., et al. v. Wash. Sub. San. Comm., 654 F.2d 802 (D.C. Cir. 1981) (cert 
denied). 

Moody v. I.R.S., 654 F.2d 795 (D.C. Cir. 1981). 

National Treasury Emp. Union v. Campbell, 654 F.2d 784 (D.C. Cir.1981) (concurring). 

American Federation of Government Emp., AFL-CIO v. Federal LaboT Relations Authority, 653 
F.2d669 (D.C. Cir. 1981). 

National Federation of Federal Emp. v. Federal Labor Relations Authority, 652 F.2d 191 (D.C. 
Cir. 1981). 

North Carolina Utilities Commission v. Federal Energy Regulatory Commission, 653 F.2d 655 
(D.C. Cir. 1981). 

Federal Election Commission v. Machinists Non-Partisan Political League, 655 F.2d 380 (D.C. 
Cir. 1981). 

Federal Election Commission v. Citizens for Democratic Alternatives in 1980, 655 F,2d 397 
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(D.C. Cir. 1981). 

Murphy v. U.S., 653 F.2d 637 (D.C. Cir. 1981). 

Sierra Club v. Costle, 657 F.2d 298 (D.C. Cir. 1981). 

Cannon v. US., 645 F.2d 1128 (D.C. Cir. 1981). 

Hensley v. Washington Metropolitan Area Transit Authority, 655 F.2d 264 (D.C. Cir. 1981). 
Consolidated Rail Corp. v. I. C. C., 646 F.2d 642 (D.C. Cir. 1981). 

US. v. Hubbard, 650 F,2d 293 (D.C. Cir. 1981). 

US v. White, 648 F.2d 29 (D.C. Cir, 1981). 

Miller v. Langhorne Bond, 641 F.2d 997 (D.C. Cir. 1981) (cert denied). 

Communications Inv. Corp. v. F.C.C., 641 F.2d954 (D.C. Cir. 1981). 

Daye v. Harris, 655 F.2d 258 (D.C. Cir. 1981). 

United States v. Pollack, 655 F.2d 243 (D.C. Cir. 1980) (concurring). 

United States v. Federal Maritime Com'n, 694 F.2d 793 (D.C. Cir. 1982) (dissenting). 

Office of Consumers' Counsel v. Federal Energy Regulatory Commission, 655 F.2d 1132 (D.C. 
Cir. 1980). 

Fenster v. Schneider, 636 F.2d 765 (D.C. Cir. 1980). 

13th Regional Corp. v. US. Dept, of Interior, 654 F.2d 758 (D.C. Cir. 1980). 

Energy Action Educational Foundation v. Andrus, 654 F.2d 735 (D.C. Cir. 1980). 

Gray Panthers v. Schweiker, 652 F.2d 146 (D.C. Cir. 1980). 

Virgin Islands v. Blumenthal, 642 F.2d 641 (D.C. Cir. 1980). 

Soft Drink Workers Union Local 812, Intern. Broth, of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America v. N. L. R. B., 657 F.2d 1252 (D.C. Cir. 1980) (dissenting). 

De Magno v. U.S., 636 F.2d 714 (D.C. Cir. 1980). 

Electronic Industries Ass'n Consumer Electronics Group v. F.C.C., 636 F.2d 689 (D.C. Cir. 
1980) (dissenting). 
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J F. Hoff Elec. Co. v. N.L.R.B., 642 F.2d 1266 (D.C. Cir. 1980). 

In re Carter-Mondale Reelection Committee, Inc., 642 F.2d 538 (D.C. Cir.1980) (concumng). 
McCord v. Bailey, 636 F.2d 606 (D.C. Cir. 1980) (dissenting). 

Carson v. United States Dept, of Justice, 631 F.2d 1008 (D.C. Cir. 1980). 

Good Luck Nursing Home, Inc. v. Harris, (D.C. Cir.1980) (concurring). 

United States v. Hubbard, 650 F.2d 293 (D.C. Cir. 1980). 

Swinomish Tribal Community v. Federal Energy Regulatory Commission, 627 F.2d 499 (D.C. 
Cir. 1980) (dissenting). 

Postow v. OBA Federal Sav. and Loan Ass'n, 627 F.2d 1 370 (D.C. Cir. 1980). 

U.S. v. Harris, 627 F.2d 474 (D.C. Cir. 1980) (cert denied). 

Conn. Light and Power Co. v. FERC, 627 F.2d 468 (D.C, Cir. 1980) (concumng). 

National Lime Ass’n v. Environmental Protection Agency, 627 F.2d 41 6 (D.C. Cir. 1 980). 
Krohn v. Department of Justice, 628 F.2d 195 (D.C. Cir. 1980). 

Martin Tractor Co. v. Federal Election Commission, 627 F.2d 375 (D.C. Cir. 1980). 

Peoples Gas System, Inc. v. N.L.R.B., 629 F.2d 35 (D.C. Cir. 1980). 

Common Cause v. National Archives and Records Service, 628 F.2d 179 (D.C. Cir. 1980). 
Robintech, Inc. v. Chemidus Wav in, Ltd , 628 F.2d 142 (D.C. Cir. 1980) (concurring). 

MCI Telecommunications Corp. v. F.C.C., 627 F.2d 322 (D.C. Cir. 1980). 

Pendleton v. Rumsfeld, 628 F.2d 102 (D.C. Cir. 1980) (dissenting). 

F.T.C. v. Owens-Corning Fiberglas Corp., 626 F,2d 966 (D.C. Cir. 1980) (dissenting). 
Coastal States Gas Corp. v. Department of Energy, 617 F.2d 854 (D.C. Cir. 1980). 

Macellaro v. Goldman, 643 F,2d 813 (D.C. Cir. 1980) (dissenting). 

Hanson v. Hoffmann, 628 F.2d 42 (D.C. Cir. 1980). 
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Sami v. U.S., 617 F.2d 755 (D.C. Cir. 1979). 

Energy Action Educational Foundation v. Andrus, 631 F.2d751 (D.C. Cir. 1979) (concurring). 
U.S. v. Crawford , 613 F.2d 1045 (D.C. Cir. 1979). 

Diplomat Lakewood Inc. v. Harris, 613 F.2d 1009 (D.C. Cir. 1979). 

State of Tex. v. U.S., 785 F.Supp. 201 (D.C. Cir. 1992). 


13. Public Office, Political Activities and Affiliations: 

a. List chronologically any public offices you have held, other than judicial offices, including the 
terms of service and whether such positions were elected or appointed. If appointed, please 
include the name of the individual who appointed you. Also, state chronologically any 
unsuccessful candidacies you have had for elective office or unsuccessful nominations for 
appointed office. 

Member of District of Columbia Crime Commission appointed by President Lyndon Johnson 
1965- 1967; Assistant Attorney General for Office of Legislative Affairs (1977-79) appointed by 
President Jimmy Carter); Judge, U.S. Court of Appeals for District of Columbia Circuit (1979- 
1999) (Chief Judge 1986-1991); Justice, International Criminal Tribunal for Former Yugoslavia 
(1999-2001) by US Department of State; Member of Commission on the Intelligence 
Capabilities of the United States Regarding Weapons of Mass Destruction (2004-2005) 
appointed by President George W. Bush; Member Council of Administrative Conference of the 
United States (ACUS) (2010- ) appointed by President Barack Obama. 

No unsuccessful candidacies 

b. List all memberships and offices held in and services rendered, whether compensated or not, 
to any political party or election committee. If you have ever held a position or played a role in a 
political campaign, identify the particulars of the campaign, including the candidate, dates of the 
campaign, your title and responsibilities. 

Head of Policy Office for Vice Presidential Candidate Sargent Shriver (Sept.-Nov. 1972); 
volunteer campaigner for Presidential Candidate Barack Obama (Dec. 2007-Nov. 2008) 

14. Legal Career: Answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation from law 
school including: 

i. whether you served as clerk to a judge, and if so, the name of the judge, the court and the dates 
of the period you were a clerk; 


Page 101 of 110 



354 


I served as law clerk to Judge Jerome N. Frank on the U.S. Court of Appeals (2d Cir.) in 1951-2. 

ii. whether you practiced alone, and if so, the addresses and dates; 

I have not practiced solo except for 2 occasions in 2007 and 2011. On the first occasion, I 
appeared as counsel of record in the 10th Circuit in Simpson v University of Colorado at 
Boulder, 500 F.3d 1 170 (10th Cir. 2007). On the second occasion, I appeared as counsel of 
record in Shirk v Farsmach, No. 10CA 2141 (Colo. App. Jan, 5, 2012). 

iii. the dates, names and addresses of law firms or offices, companies or governmental agencies 
with which you have been affiliated, and the nature of your affiliation with each. 

1952-1953: 1 was an associate at Arnold, Fortas and Porter, 555 12 th St NW, Washington, D.C. 

1964-1966: 1 was a consultant to the Office of Criminal Justice, US Dept, of Justice and Vera 
Institute of Justice on the National Bail Conference and coauthor of the Conference publication 
(Bail in the United States: 1964); Consultant and author of two reports for the National 
Commission on Law Enforcement and Criminal Justice (1966). 

1965: 1 was a consultant to Office of Economic Opportunity and US Dept. Justice to write 
publication for the Conference on Law and Poverty (Law and Poverty 1 965). 

1967- 1968: 1 was a consultant and author of staff report to National Advisory Commission on 
Civil Disorders. 

1969: 1 was a consultant and author of staff report to National Commission on Causes and 
Prevention of Violence. 

1964-1972: 1 was a consultant to and Board Member of the Vera Institute of Justice. 

1968- 1970: 1 was an attorney at the Neighborhood Legal Services Project (D.C.) 

1970- 1972: 1 was Co-Director at the Ford Foundation Drug Abuse Project and co-authored 
Dealing with Drug Abuse (Praeger Press 1971). 

1972-1977: 1 was an attorney at Center for Law and Social Policy (1971-1972); and Attorney at 
the Mental Health Law Project (1972-1977), Director of Litigation (1975-1977). 

1972-77: 1 was a member of the Carnegie Council on Children, 

1 971- 78: 1 was a member of ABA Juvenile Justice Standards Commission. 

1977-79: 1 was Assistant Attorney General for Office of Legislative Affairs. 


1979-1999: 1 served as a Judge for the Court Appeals for D.C. Circuit; Chief Judge 1986-1991. 

1999-2001: 1 served as a Justice, for the International Criminal Tribunal for Former Yugoslavia 
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2002- present: I pursued various legal activities including: board memberships (listed under 
Question 1 1), Membership on the WMD Commission, and technical assistance to international 
courts and American Bar Association and American Law Institute projects on criminal 
sentencing. 

iv. whether you served as a mediator or arbitrator in alternative dispute resolution proceedings 
and, if so, a description of the 10 most significant matters with which you were involved in that 
capacity. 

I served as the Chair of an arbitration panel convened by the American Arbitration Association 
from 2002-2007 in the case of Westinghouse v CBS, 16x19200937702 dealing with the 
allocation of costs for a nuclear plant site cleanup. 

v. whether you have held any judicial office, including positions as an administrative law judge, 
on any U.S. federal, state, tribal, or local court and if so, please provide the name of the court, the 
jurisdiction of that court, whether the position was appointed or elected, and the dates of your 
service. 

I was appointed by President Jimmy Carter to the United States Court of Appeals for the D.C. 
Circuit in 1979 and served until 1999, including as Chief Judge from 1986-1991. 1 was then 
nominated by the U.S. Department of State to fill the unexpired term of Judge Gabriel McDonald 
on the International Criminal Tribunal for the former Yugoslavia where I served from 1999- 
2001. The ICTY is a United Nations tribunal which prosecutes and tries war crimes, crimes 
against humanity and genocide committed on the territory of the former Yugoslavia during the 
Balkan Wars of the 1990s. 

b. Describe: 

i. the general character of your law practice and indicate by date when its character has changed 
over the years. 

Except for one year in private practice after my clerkship and the two recent cases in Colorado 
mentioned above (which were pro bono), I have worked in the public sector or with nonprofit 
public interest organizations. 

ii. your typical clients and the areas at each period of your legal career, if any, in which you have 
specialized. 

My areas of specialization were criminal law, juvenile law, special education law, mental health 
law, civil rights, and after retirement from the bench, international public law and war crimes. 
During my year in private practice I worked with Thurman Arnold on the defense of Owen 
Lattimore for perjury. The indictment was ultimately dismissed by Judge Luther Youngdahl and 
the dismissal was upheld by the D.C. Circuit. 


c. Describe the percentage of your practice that has been in litigation and whether you appeared 
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in court frequently, occasionally, or not at all. If the frequency of your appearances in court 
varied, describe such variance, providing dates. 

i. Indicate the percentage of your practice in: 

1. federal courts: 

2. state courts of record; 

3. other courts; 

4. administrative agencies 

Overall (excluding judicial service), I would estimate the percentage of my legal work involving 
litigation to comprise approximately 10 years of my 50 year career. During those years I did 
appear frequently in court, primarily in class action cases involving civil rights litigated in 
federal court. 

ii. Indicate the percentage of your practice in 

1 . civil proceedings; 

2. criminal proceedings. 

I did represent pro bono several criminal defendants including an appeal before the DC Circuit 
en banc in which I was the appointed counsel by the Court. United States v. Moore, 486 F.2d 
1 139 (D.C.Cir. 1973). 

d. State the number of cases in courts of record, including cases before 

administrative law judges, you tried to verdict, judgment or final decision (rather than settled), 
indicating whether you were sole counsel, chief counsel, or associate counsel. 

1. What percentage of these trials were: 

1-jury; 

2. non-jury. 

I was co-counsel in approximately 10 cases tried (or appealed) to final judgment. I was 
principally an appellate advocate, though I participated in several trials, only one of which 
involved a jury. 

e. Describe your practice, if any, before the Supreme Court of the United States. Supply four (4) 
copies of any briefs, amicus or otherwise, and, if applicable, any oral argument transcripts before 
the Supreme Court in connection with your practice. 

I argued in one case as amicus for the United States Government before the Supreme Court 
(Penn, Central v. New York City, 438 U.S. 104 (1978) but was counsel of record on several 
amicus briefs in that Court. They include: 

In re Winship , 397 U.S. 358 (1970) (Juvenile’s right to proof beyond a reasonable doubt 
standard.) 

McKeiverv. Pennsylvania, 403 US 528 (1971) (Juvenile’s right to jury trial) 
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Dorszynski v. U. S., 418 U.S. 424 (1974) (Duty of sentencing judge under federal youth 
corrections act). 


15. Litigation: Describe the ten (10) most significant litigated matters that you personally 
handled, whether or not you were the attorney of record. Give the citations, if the cases were 
reported, and the docket number and date if unreported. Give a capsule summary of the 
substance of each case. Identify the party or parties whom you represented; describe in detail the 
nature of your participation in the litigation and the final disposition of the case. Also state as to 
each case: 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the case was litigated; 
and 

c. the individual name, addresses, and telephone numbers of co-counsel and of principal counsel 
for each of the other parties. 

I was involved in litigation for less than a decade (1968-1977) and many ofthe cases I worked 
on were class action types that lasted several years, therefore I am citing only 5 that I believe 
were most significant. 

(1) United States v. Lattimore, 112 F Supp, 507 (DDC 1953). As an associate at Arnold, Fortas 
and Porter in 1952-3, 1 was assigned to assist lead counsel Thurman Arnold and former Senator 
Joseph O'Mahoney in defending Johns Flopkins professor Owen Lattimore accused of lying 
about sympathizing and supporting Communist policies for his consulting work with the State 
Department and his editorial work on a magazine called Pacific Affairs. My drafting work was 
principally on a bill of particulars granted in large part when Judge Luther Youngdahl dismissed 
the indictment on First Amendment grounds, stressing the role of that amendment in protecting 
political thought and speech. His ruling was upheld by the D.C. Circuit. Lattimore was later 
indicted again on the basis ofthe same conduct and this indictment too was dismissed by Judge 
Youngdahl a decision also upheld by the Circuit Court. The lead counsel are now deceased as is 
the US Attorney who defended the indictment, Leo Rover. A fuller account of the case can be 
found in the attached tape of a DC Circuit Historical Society program based on the case. 

(2) Harris v Harris, 424 F2d 806 (DC Circuit 1970). As a Legal Service attorney in 1969, 1 was 
assigned to participate in writing a brief and to argue an appeal from a ruling pursuant to D.C. 
Superior Court Family Division Rule that a person ordinarily qualifying for in forma pauperis 
waiver of fees could not obtain such a waiver in divorce proceeding as opposed to legal 
separation. The local courts upheld the policy and a petition was brought before the US Court of 
Appeals, which at that time had discretionary jurisdiction to review local court rulings. I argued 
the case before a panel consisting of Judges Robinson, McGowan, and MacKinnon w r ho ruled in 
our favor that the Equal Protection Clause did not permit such a distinction. This case came 
several years before the United States Supreme Court ruled similarly and was hailed as a 
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breakthrough in poverty law, permitting DC residents, especially those deserted by their spouses, 
to make a new start. The Coiporation Counsel supported our view so a special amicus curiae was 
appointed to argue the other side of the case, Walter Johnson, Jr. Mr. Johnson currently resides at 
8701 

Georgia Ave, Silver Spring, MD (tel. 301 587 2090). 

(3) Mills v Board of Education, 348 F Supp. 866 (1972) I was co-counsel on this class action, the 
second such case in the country, which sought to establish the legal rights of physically and 
mentally or emotionally disabled children to an appropriate education as part of the public 
education system. Up to that time such exceptional children were accepted only as the resources 
and the discretion of the public schools permitted. The action was argued on statutory and 
constitutional grounds in a summary judgment motion before Judge Josepth Waddy in the United 
States District Court. Julian Tepper, my co-counsel represented the National Legal Aid and 
Defender Association as an attorney at the Mental Health Law Project. Judge Waddy granted 
summary judgment in our favor and laid down a detailed protocol for evaluating the needs of 
such children that met due process requirements and the process for meeting their special needs. 
The Board did not appeal. The decision had momentous consequences for the special education 
program in the DC schools and was followed by federal legislation providing funds to localities 
which met certain requirements patterned in large part after the Mills case. I monitored the 
special masters operations implementing the decision and testified before Congress on the 
legislation, until 1 977 when I left to work in the Department of Justice. Julian Tepper, my co- 
counsel, now resides in Albuquerque and works at the Walz and Associates law firm there. The 
Board was represented by Corporation Counsel Attorney John H. Suda who later became a D.C. 
Superior Court Judge now retired who lives in Berkeley Springs, West Virginia (address and 
telephone not obtainable). 

(4) Dixon v Weinberger, 405 F Supp. 974 (DDC 1975). This too was a class action brought on 
behalf of thousands of institutionalized patients at St Elizabeth's Hospital who could be 
accommodated in community based settings if proper services were provided. Ben Heineman 
and I were co-counsel from the Mental Health Law Project who filed the suit in 1974. The action 
was brought on a "right to treatment" theory as well as on the basis of the local D.C. civil 
commitment act. Judge Aubrey Robinson granted summary judgment on the civil commitment 
theory and ruled that the District and the federal government, which then jointly governed St E's, 
must come up with a plan to create community services for those who did not need 
institutionalization. Over the next 40 years, there has been slow progress toward that goal and 
Judge Hogan just recently closed out the case. Ben Heineman is now at the Kennedy School of 
Government at Harvard (tel. 617-496-4260). The federal government was represented by Royce 
Lambert, now Chief Judge of the District Court and Colleen Kollar-Kotelly, a judge on that 
court. When I left to work for the government in 1 977, Peter Nickles at Covington and Burling 
took over as counsel for Dixon et al. 

(5) Morales v Turman, 326 F Supp. 677 (1971); 364 F Supp. (1973); 383 F Supp. 53 (E D Tex, 

19 ); see also 430 US 322 (1977). This civil rights action was brought on behalf of the 
institutionalized juveniles in the several Texas Youth Authority (TYA) institutions located 
around the state, alleging inhumane treatment, enforced segregation, and denial of needed 
treatment. It proceeded from 1971 through more than a decade. I represented along with 
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Lawrence Schwartz, also at the Mental Health Law Project, "litigating amici" composed of 
several nongovernmental organizations including: the American Orthopsychiatric Association; 
the American Psychological Association; and the United States Government We were permitted 
basically ail of the litigating privileges of the plaintiffs attorneys who were legal service lawyers. 
Thus we deposed witnesses, proposed interrogatories, and engaged in settlement discussions. 

The case came before Judge William Wayne Justice in Tyler, Texas and culminated in a five 
week trial in July- August 1973, at which I presented and cross-examined witnesses and proposed 
findings of fact. Judge Justice rendered a lengthy decision in our favor in early 1973 finding civil 
rights violations and ordering the TYA to negotiate a plan with us to correct them. I represented 
the litigating amici at these sessions for at least two years. The case continued after 1 left to join 
the government. In 1977 the TYA appealed Judge Justice’s order on the basis that holding a state 
policy like the TYA's unconstitutional required a 3 judge court. 1 argued in the fifth circuit 
against this position, but the Circuit agreed with the Texas Attorney General (535 F2d 864) and 
reversed Judge Justice's rulings. We petitioned the US Supreme Court and it granted the writ, 
reversing the Fifth Circuit in a memorandum opinion at 430 U.S. 322 (1977). My co-counsel 
Laurence Schwartz is deceased. The plaintiffs counsel Peter Sandmann, then with the Juvenile 
Law Center is now with Tesler, Sandmann, Fishman, 235 Pine Street, Ste. 1300, San Francisco, 
CA 94104, 415-781-5600. Lamy York of Baker & Botts in Houston was the TYA lead counsel 
but Thomas Choate at the Office of the Attorney General, PO Box 12548, Austin, TX was our 
contact ; Mike Thrasher at the U.S. DOJ Civil Rights Division was the lead federal lawyer. 

16. Legal Activities: Describe the most significant legal activities you have pursued, including 
significant litigation which did not progress to trial or legal matters that did not involve litigation. 
Describe fully the nature of your participation in these activities. List any client(s) or 
organizations) for whom you performed lobbying activities and describe the lobbying activities 
you performed on behalf of such client(s) or organizations(s). (Note: As to any facts requested in 
this question, please omit any information protected by the attorney-client privilege.) 

Apart from the litigation activities described in Question 10, my most significant activities have 
taken place within the context of my judicial activities. 

During my tenure as judge on the D.C. Circuit, I authored over 830 opinions, the most notable of 
which included Sierra Club v. Costle, 657 F.2d 298 (D.C. Cir. 1981), dealing with the 
relationship between agency rulemaking and ex parte input from private parties; and Finzer v. 
Barry, 798 F.2d 1450 (D.C. Cir. 1 986) (dissenting), dealing with the First Amendment right to 
protest in front of an embassy. In Finzer, my dissent in favor of such protests under the First 
Amendment was upheld by the Supreme Court in an opinion by Justice Scalia. Palmer v. Shultz, 
815 F.2d 84 (D.C. Cir. 1987) reinstated a class action on behalf of women foreign service agents 
who alleged bias in their assignments to less prestigious “cones” of work. It eventually resulted 
in a major recovery for the class. Armstrong v. Executive Office of the President, 92 F.2d 282 
(D.C. Cir. 1991) preventing the NS A from destroying important information in its computer 
caption until it had been evaluated by the archivist under the Federal and Presidential Records 
Act. In re Sealed Case , 67 F.3d 965 (D.C, Cir. 1995) laid down perimeters for the exercise of 
executive privilege. My years on the D.C. Circuit were the most satisfying of my career. 


During my years at the International Criminal Tribunal for the former Yugoslavia (ICTY) I sat as 
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one of three judges on the first genocide trial in that tribunal resulting from the Srebrenica 
massacres, a multi-defendant trial of the commanders of the notorious Serbian prison camp 
Omarska and an appeal from conviction of Croatian military who burned a Bosnian Muslim 
village in which we reversed the conviction for failure to give notice of the core violation in the 
indictment and other procedural errors. During my tenure as Assistant Attorney General (1977- 
9), I helped to' shepherd the Foreign Intelligence Surveillance Act (FISA) through Congress as 
well as the Omnibus Judgeship Act of 1978, the two acts creating the Federal Circuit and the 
International Trade Court, and the Rights of Institutionalized Persons Act. 

Another significant legal activity has been my work on the advancement of law reforms to make 
the legal process more fair and efficient. From 1971-77 1 was a member of the ABA and IJA 
(Institute of Judicial Administration) Juvenile Justice Standards Commission, which produced a 
comprehensive set of volumes on all aspects of juvenile law. I reviewed and in some cases edited 
all 20 plus volumes. During the same period I was a member of the Carnegie Commission on 
Children, which produced a report "All Our Children" in which I wrote and edited portions. For 
the ABA I have been a member of its Commission on Signing Statements and authored the 
history of signing statements in its 2006 report; also a member of the ABA Criminal Section's 
Task Force on Effective Sanctions (2006-8), which sought to effect a better system for reentry of 
convicted defendants back into the community, a goal I also worked on as an advisor to the 
ALI’s restatement to the model criminal code. 

My work as a Member of the President's Commission on WMD in 2004-2005 deserves special 
mention. This was a bipartisan Commission, which surveyed the Intelligence agencies 
performance in the WMD area, particularly the National Intelligence Estimate that preceded our 
entry into the Iraq war. The Commission met frequently and dealt with much sensitive and 
classified material. I found the subject matter, though at times complex, to be of such gravity and 
importance that it compelled the closest attention and thought. I also found that my 20 years on 
the D.C. Circuit in reviewing thousands of complex administrative agency rules in technical 
areas from the EPA, FCC, SEC, and on occasion the intelligence agencies had provided a useful 
background for my work on the Commission. The judicial role of balancing statuary text and 
purpose, with agency discretion and the separation of powers principles under our Constitution, 
gave me a unique perspective in evaluating the performance of the intelligence agencies. The 
Commission’s Report was unanimous, well received, and instrumental in many subsequent 
changes made in the agencies operations. 

17. Teaching: What courses have you taught? For each course, state the title, the institution at 
which you taught the course, the years in which you taught the course, and describe briefly the 
subject matter of the course and the major topics taught. If you have a syllabus of each course, 
provide four (4) copies to the committee. 

2004: At Yale Law School, I was the visiting Skelly Wright lecturer and co-taught a seminar on 
International Courts, which covered the then-existing international and hybrid courts and the 
issues they raised in their mission and operation, (no syllabus available). The only other teaching 
was at the Aspen Institute in 1 995 as a two-week course with Bert Neubome from NYU Law 
School on constitutional questions (no syllabus available) and one two-week course at the 
Salzburg Seminar in, Austria in July 1989 on Law and Society (lectures listed under Speeches). 
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I also participated in instructing international prosecutors in appellate advocacy from 2007 to 
2008 at Arusha, Tanzania and the Hague. 

18. Deferred Income/Future Benefits: List the sources, amounts and dates of ail 
anticipated receipts from deferred income arrangements, stock, options, uncompleted contracts 
and other future benefits which you expect to derive from previous business relationships, 
professional services, firm memberships, former employers, clients or customers. Describe the 
arrangements you have made to be compensated in the future for any financial or business 
interest. 

My federal pension is my only deferred income. 

19. Outside Commitments During Service: Do you have plans, commitments, or agreements to 
pursue outside employment, with or without compensation, during your service? If so, explain. 

I have informed the office of government ethics that if confirmed, I will resign from the Justice 
Initiative, New Perimeter, and the Constitution Accountability Center, as well as the American 
Constitution Project’s Initiative on Liberty and Security and Task Force on Detainee Treatment 

20. Sources of Income: List sources and amounts of all income received during the calendar 
year preceding your nomination and for the current calendar year, including all salaries, fees, 
dividends, interest, gifts, rents, royalties, licensing fees, honoraria and other items exceeding 
$500 or more (if you prefer to do so, copies of the financial disclosure report, required by the 
Ethics in Government Act of 1978, may be substituted here). 

Financial Disclosure Report is attached. 

21. Statement of Net Worth: Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

Statement of net worth is attached. 

22. Potential Conflicts of Interest: 

a. Identify the family members or other persons, parties, affiliations, pending and categories of 
litigation, financial arrangements or other factors that are likely to present potential conflicts-of- 
interest when you first assume the position to which you have been nominated. Explain how you 
would address any such conflict if it were to arise. 

I do not anticipate any conflicts of interest from family or other sources. If a potential conflict 
were to arise, I would consult the relevant statutes and the Privacy and Civil Liberties Oversight 
Board’s designated agency ethics official for guidance. 


b. Explain how you will resolve any potential conflict of interest, including the procedure you 
will follow in determining these areas of concern. 
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I do not anticipate any conflicts of interest from family or other sources. If a potential conflict 
were to arise, I would consult the relevant statutes and the Privacy and Civil Liberties Oversight 
Board’s designated agency ethics official for guidance. 

23. Pro Bono Work: An ethical consideration under Canon 2 of the American Bar 
Association's Code of Professional Responsibility calls for "every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in serving the 
disadvantaged." Describe what you have done to fulfill these responsibilities, listing specific 
instances and the amount of time devoted to each. If you are not an attorney, please use this 
opportunity to report significant charitable and volunteer work you may have done. 

As my answers to the prior questions indicate, the vast majority of my legal activities in the last 
decade have been uncompensated and aimed at the interests of justice for disadvantaged persons 
in the system. Before becoming a judge, similarly, my work at Legal Services was entirely 
directed at the poor, and my work for the Mental Health Law Project for children denied 
education for disability or institutionalized persons deserving of adequate treatment. I have also 
represented individual criminal defendants pro bono. 
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Chairman Leahy. Thank you. 

We have been joined by Senator Whitehouse, a former Attorney 
General of his State and U.S. Attorney. 

Senator Whitehouse. Thank you, Chairman, and thank you to 
each one of you for being willing to step into the service of our 
country in this very important way. These are not easy questions, 
and I respect that you have been willing to take on this responsi- 
bility. 

I just came from the Senate floor where I gave some remarks 
about the cyber threat that the country faces and my concern that 
we pass adequate legislation to actually meet that threat. And I 
think that is going to be an issue that you are going to have to 
face, and I wanted to get a sense, I guess particularly from Mr. 
Dempsey, who has testified on this subject before us, both I think 
in this Committee and the Intelligence Committee, if I remember 
correctly, Jim. 

Let me start with what do you consider the scale of the cyber 
threat to our National and economic security to be. 

Mr. Dempsey. Good morning, Senator. 

Senator Whitehouse. Good morning. 

Mr. Dempsey. I agree with you that this is a very critical threat 
and one that could have obviously very broad implications for our 
economy as well as for our National security. And I also believe 
that further action by Congress is necessary and appropriate. 

One of the critical issues, actually, is the issue that we were just 
discussing to some extent with Chairman Leahy, which is the infor- 
mation-sharing issue. And it has been my personal view and my 
colleagues at CDT have testified to this fact — although when I am 
on the board, if confirmed, I would only be acting in my personal 
capacity. But my personal view is that some changes to the privacy 
laws are necessary, in fact, to promote more information sharing. 

Senator Whitehouse. Do you accept that — one of the things we 
often hear in the Senate, particularly from people who want to at- 
tack environmental protection rules, is that there is a stark choice: 
You can either protect the environment, or you can have a good 
economy, but you cannot do both. I consider that to be a completely 
false choice, and I think that in some respects the choice between 
security and privacy is also a false choice. If you are a consumer 
and your credit card and Social Security number are right now up 
for sale on a Web site run by Estonian gangsters, you have a pretty 
serious privacy issue. If your art or your music or your design is 
presently being sold by foreign criminals without your permission, 
you presently have a pretty serious privacy issue about your own 
talents and ability to control your product. And when your com- 
pany has to compete with a Chinese competitor who hacked into 
your computer and stole your R&D and is now making on the 
cheap the product that you spent hundreds of millions of dollars to 
design, you have got a pretty significant privacy issue. 

And so I assume that you all agree that the choice between secu- 
rity and privacy is also a false one in the sense that the choice be- 
tween environment and economy is a false one. 

Mr. Dempsey. Absolutely, and I have dedicated much of my ca- 
reer to reconciling and balancing those two interests and working 
to achieve them, and if 
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Senator Whitehouse. Which sometimes actually are common in- 
terests. 

Mr. Dempsey. Exactly. And I think that that is a very powerful 
concept, actually, when you realize that many of the same actions 
which will protect privacy may enhance security and many of the 
same things that you would do from an operational or effectiveness 
standpoint are actually also good for privacy. So, if confirmed to 
this board, I would very much want to bring that perspective, and 
I know that the other members of the panel that we have talked 
about this all share this view of achieving both of those goals. That 
is our National goal, it is the stated goal in the goal in the legisla- 
tion, and it is the goal that I am committed to. 

Senator Whitehouse. And, of course, we have to recognize that 
when you are cold and dark because the power grid is down or 
when you are alone because the communications networks you rely 
on have been hacked and are down or when you cannot get access 
to your bank account and the neighborhood store cannot process a 
purchase because the servers that process our financial trans- 
actions have been taken down, in those circumstances there are 
basic priorities in life that also emerge that need to be given con- 
siderable value in the equation, correct? 

Mr. Dempsey. Exactly. 

Senator Whitehouse. Thank you, Chairman. 

Chairman Leahy. I will place in the record a letter signed by a 
number of different groups urging the Senate Judiciary Committee 
to move forward quickly with the confirmation process so that the 
PCLOB is finally able to “begin its important work,” to quote them. 
I happen to agree with that, and I hope we can move quickly. 

[The letter submitted by Senator Leahy appears as a submission 
for the record.] 

From what you said earlier, Judge Wald, I understand you feel 
there is a need to balance government secrecy and the public’s 
right to know in our National security matters. 

Judge Wald. Yes, sir. 

Chairman Leahy. Do you want to elaborate on that at all? 

Judge Wald. Well, I can elaborate basically mainly through my 
past experience. I have run into this problem both in my capacity 
as a judge on the court of appeals where we have many issues of 
national security that came before us. I also would like to mention 
that while I certainly do not feel as technologically expert as some 
of my hopefully future comrades here, in the D.C. Circuit, I am 
sure you are aware, we passed on most of the agency regulations, 
which included everything from the electric grids that Senator 
Whitehouse referred to down through pollution technology. So I 
have found that it is possible, and I think necessary, to look at 
some of these very complex issues from the point of view of the or- 
dinary citizens that we are basically told to protect in the statute. 

As you know, Senator, I testified before this Committee about a 
bill which I believe you were a chief sponsor of, the state secrets 
bill, which dealt in that case with how state secrets are handled 
in the judicial process. And while I do not expect that this board 
will have any litigation problems — at least we hope not — I do think 
that the same kind of balance comes up again and again because 
most of our constitutional doctrines and our constitutional require- 
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ments, as well as many of the statutory requirements, are based 
in terms of balancing the need for something against the least re- 
strictive kinds of alternatives for arriving at that. And I believe the 
board can do a great deal of work at an earlier stage in that proc- 
ess by being in on the evolution of many of these techniques and 
to review the rules and regulations that would govern them. 

Chairman Leahy. Thank you. 

I am going to submit some other questions for the record which 
I would ask you to respond to because I do want to put this on — 
I want to put this nomination on the agenda as soon as possible. 
Let me just ask you one question. 

What, in your view — and I will start with you, Mr. Medine — is 
the most significant privacy issue that Americans face today? And 
how can the board address that? 

Mr. Medine. A challenging question. 

Chairman Leahy. I meant it to be. 

Mr. Medine. Our mandate is, again, the massive amounts of in- 
formation that are being gathered by the government in its efforts 
to combat terrorism and, as you have pointed out and Senator 
Whitehouse has pointed out, how to balance those concerns with 
privacy and civil liberties of Americans who are subject to that in- 
formation. And so our goal, if confirmed, would be to strike the 
right balance to make sure that privacy and civil liberties rights 
are protected, but at the same time making sure that our efforts 
to combat terrorism remain extremely effective. 

Chairman Leahy. Mr. Dempsey. 

Mr. Dempsey. Well, Mr. Chairman, as you well know, this tech- 
nology that has become so woven into our law, both personally and 
professionally, is very powerful, and it provides businesses with a 
tool, and it provides the government with tools. And the govern- 
ment should certainly take advantage of those tools. But as we also 
know, the technology has its downsides, which in various ways pol- 
icymakers, including this Committee, have been dealing with now 
really since the dawn of the digital age. 

So I think, if confirmed and if the board comes into existence, I 
think our challenge is to, as I said before, understand the needs of 
the agencies that are using these technology tools and to look at 
the whole question of effectiveness and how the information is 
being used, what outcomes it is yielding. And with that foundation, 
the foundation of the need and the utility, then looking at what are 
the adverse consequences, what are the unintended consequences, 
and how can you develop a set of checks and balances, a set of 
rules, guidelines, and due process protections, whatever, that would 
give us the benefit of the technology while mitigating or limiting 
the downsides of it. 

Chairman Leahy. Ms. Cook. 

Ms. Cook. I think that for a government to be effective, it needs 
the trust and consideration of its citizenry, and if there is even a 
perception that the government is misusing or abusing data to 
which it has access, that creates both a privacy problem and a se- 
curity problem. I think this is recognized by the implementing leg- 
islation for this board — which we have been referring to as “P- 
CLOB,” by the way. That was our attempt at a pronunciation of 
that. But this is reflected in the implementing legislation for 
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PCLOB, and I think that is a starting point for this board, if we 
are confirmed. 

Chairman Leahy. Ms. Brand. 

Ms. Brand. Mr. Chairman, I think your question was what is the 
biggest privacy challenge that people are facing today. I suspect the 
biggest challenge that people are facing is that so much more infor- 
mation about them is in the public and is online than ever was the 
case before. I think probably the biggest challenge arises in areas 
that are outside of the board’s jurisdiction in the consumer privacy 
area, for example, which is not something that we are mandated 
to look at. But the new technologies of, you know, Facebook, for ex- 
ample, things that law enforcement and individuals were not deal- 
ing with 15 years ago, create a challenge both for people in pro- 
tecting their own privacy and for the government in dealing with 
how to get the information they need and how to implement appro- 
priate privacy safeguards. So we will be looking at some of those 
issues on the board. 

Chairman Leahy. Judge Wald. 

Judge Wald. I agree with my companions at the table here that 
the aggregation of vast amounts of data and files on people, there- 
by evoking concern among them as to what is going to happen, is 
perhaps the biggest civil liberty problem that I am aware of. And 
I would only say that it seems to me that one of the functions of 
the board in its statute, one we do not talk about very much, is in- 
forming the public and public awareness. And I think it may do — 
the board may be able to perform a good function there in looking 
at all of these, whatever technologies we prioritize, with regard to 
some very simple questions: who collects it, what is collected, who 
has access to it once collected, and along those lines, what are the 
protections against any abuse, how long it is retained. 

I realize there will always be exceptions, and that is the highest 
security where all of those may not be public, but I think to the 
extent that we can reassure the public by being somewhat more 
transparent about the process, that will be a useful function. 

Chairman Leahy. I agree on the length of how long they can be 
retained. I will have a question I will be submitting to you on these 
new proposals for the five years. But Judge Wald, and Ms. Cook, 
what you said about people have to have trust in their government, 
too, and what they are doing, I think that is also part of this. Gov- 
ernment works only if you trust it, and if people feel they cannot 
be trusted with information, then we do have problems. 

I have told this story before about Vermonters’ attitude toward 
this. An article once written about me in a major newspaper — actu- 
ally, I think it was the only article in 37 years I have actually 
clipped out and framed because I enjoyed it so much. To put this 
in perspective, my wife and I live on a dirt road in an old farm- 
house where we spent our honeymoon 50 years ago. There is a lot 
of land on this little farm on a dead-end road, and neighboring 
farmers, successive generations, they have hayed our fields and 
what-not, they have known me since I was a child. And the whole 
thing goes like this: 

On a Saturday morning, a reporter in out-of-State car sees this 
farmer sitting on the porch and says, “Does Senator Leahy live up 
this road? ” 
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He said, “Are you a relative of his? ” 

He said, “No.” 

’’Are you a friend of his? ” 

’’Well, not really.” 

”Is he expecting you? ” 

”No.” 

’’Never heard of him.” 

I have a listed phone number at home, but people respect your 
privacy in Vermont. I just want, in a far more technologically ad- 
vanced time, that our private sector is protected, too. I want our 
country to be protected, but I want our privacy to be protected, and 
I do not think those two concepts are contradictory. So I thank you 
all very much. 

Senator Whitehouse. Mr. Chairman, if I could just add one 
question for the record, it would be an optional question for the 
record. Nobody has to respond to it. But I saw an awful lot of heads 
nodding during my discussion with Mr. Dempsey. If there is any 
disagreement with the points that I made or with points that he 
made, I would be delighted if you would set that out so I am not 
just assuming agreement from silence. This will give people a 
chance to respond otherwise if they disagreed with that discussion. 

And thank you, Mr. Chairman, for this. Certainly you are one of 
the towering figures in privacy protection in this Committee’s and 
this country’s history, and it is great to be here with you on this 
occasion. 

Chairman Leahy. We have some experts here. We all want the 
same thing, to protect our privacy. 

I am going to another Committee meeting, and I am going to 
turn the gavel over to Senator Grassley, who has been here long 
enough to know how to do it. 

Senator Grassley. Thank you. 

Chairman Leahy. And I think we are going to have a couple 
other Members coming. I think Senator Franken may be coming to 
take over. 

Senator Grassley. You are probably going to the Agriculture 
Committee. 

Chairman Leahy. I am. 

Senator Grassley. I will try to be there soon after you get there. 

Chairman Leahy. And if Senator Franken is on his way, when 
you are ready to leave, if you can just recess subject to the call of 
the Chair. 

Senator Grassley. I will do that. 

Chairman Leahy. Thank you all very much, and good luck in 
this. 

Senator Grassley [presiding.] The first question would be to all 
of you, but I have a lead-in. The board has broad jurisdiction “to 
review actions the executive branch takes to protect the Nation 
from terrorism, ensuring that the need for such action is balanced 
with the need to protect privacy and civil liberties.” 

One recent high-profile action involved the targeting and killing 
of American citizens abroad that were engaged in terrorist activity. 
I will start with Mr. Medine and then ask all of you: Do you believe 
that the President has the power to target and kill an American 
citizen abroad based upon due process that does not include judi- 
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cial review? Why or why not? And I would appreciate it if we could 
have fairly short answers because we have five people I would like 
to get the answer from. Go ahead. 

Mr. Medine. Thank you, Senator Grassley. That is a very impor- 
tant and challenging issue that I have not had a chance to delve 
into, but if confirmed, I would expect that that is just the kind of 
issue that the board would look at and have the benefit of the legal 
analysis of the administration and other sources to consider that 
issue. 

Senator Grassley. Okay. Mr. Dempsey. 

Mr. Dempsey. Yes, Senator, I would have to say the same, that 
it is clearly a very important issue and one that a lot of attention 
has already been given to. 

I think in our prioritization of issues, to my mind it remains to 
be seen whether we take that one on at all, but if it is the desire 
of the board and of the agencies that we interface with that we do 
look into that, I am certainly going to approach that with an open 
mind and listen to the current thinking that has evolved both with- 
in the administration and within this Congress. 

Senator Grassley. Okay. Ms. Cook. 

Ms. Cook. I really cannot improve upon Mr. Dempsey’s answer. 

Senator Grassley. Ms. — I call you “Rachel.” Ms. Brand. 

Ms. Brand. I cannot improve upon it either. I would just add 
that when we are — if we are confirmed, when we are on the board 
and have the clearances that we would need, it would be easier for 
us to make a judgment than sitting here not really knowing what 
is going on on the outside. 

Senator Grassley. Okay. Judge Wald. 

Judge Wald. I think that is a very complex question, and I 
would only note that I think the administration’s legal memo- 
randum or basis has not been made public yet, so I do not really 
know what their thinking is. I can only add that in my two years’ 
experience abroad with international law in the International Tri- 
bunal, I realize that even international law has tried to catch up 
with new developments and does not have a yes or no answer very 
clearly. 

Senator Grassley. Along the same line — and this is in regard to 
whether you think the board has certain powers — do you believe 
the board would have the power to declare the President’s actions 
in targeting American citizens abroad is a violation of constitu- 
tional civil rights? Mr. Medine. 

Mr. Medine. The board is tasked with providing oversight and 
advice, and so I do not think the board can really make affirmative 
decisions or mandates but can give its advice and its views on 
those kinds of questions, and would do so, obviously, very cau- 
tiously and carefully. 

Senator Grassley. Mr. Dempsey. 

Mr. Dempsey. Yes, Senator, I agree with that. I honestly do not 
know that we are going to be — if confirmed and if the board comes 
into existence, I do not know that we will be making declarations 
at all, and any advice we give is going to be very deliberative and 
based upon the evidence that we acquire. 

Senator Grassley. Ms. Cook. 



372 


Ms. Cook. I agree with what has been said. I would also note 
that the statute does contemplate a situation in which the board 
does give advice and that advice is disregarded. The recourse for 
the board at that point is to report back to Congress. It is not a 
declaration. It is a report to Congress. 

Senator Grassley. Ms. Brand. 

Ms. Brand. I agree. The statute charges us with providing advice 
and expressing opinions, but it does not give us any authority to 
declare something unconstitutional beyond that. 

Senator Grassley. Judge Wald. 

[No response.] 

Senator Grassley. Okay. Then this question is more pointed. Do 
you support Attorney General Holder’s public statement that due 
process does not necessarily include judicial process when it comes 
to national security? What national security matters require judi- 
cial process and which ones do not? Mr. Medine. 

Mr. Medine. As I have said, if confirmed, those are the kinds of 
issues we would have to look into very carefully, again, with the 
benefit of legal memoranda, confidential information, and our delib- 
erations. So I am not prepared to answer that right now. 

Senator Grassley. Okay. Mr. Dempsey. 

Mr. Dempsey. Yes, I am sorry, Senator. Again, I am going to 
have to say that that is 

Senator Grassley. Okay. Ms. Cook. 

Ms. Cook. I would defer this question as well. 

Senator Grassley. Ms. Rachel — or Ms. Brand. 

[Laughter.] 

Ms. Brand. I guess I would say that where process is due is very 
dependent upon the circumstances, so it is hard to answer that cat- 
egory. 

Senator Grassley. Judge Wald. 

Judge Wald. Ms. Brand’s answer, there are many situations in 
which due process does not require a judicial type process, but 
what they are would depend completely on the facts and cir- 
cumstances. 

Senator Grassley. Okay. A lead-in to the next question. The 9/ 
11 Commission found that the wall created in the 1990s by DOJ 
and memorialized by the Gorelick memo was a root cause of the 
failure to connect the dots. This memo limited use of information 
from foreign intelligence investigations in criminal cases and was 
misapplied and misinterpreted across the government. Breaking 
down that wall has been one of the great successes of the post-9/ 
11 reorganization. In addition, the 9/11 Commission found that the 
stovepiping of information among national security agencies was 
harmful to finding, tracking, and capturing terrorists, but the new 
age of information sharing has raised civil liberties and privacy 
concerns that the board is empowered to investigate. 

So, again, to each of you, as we did previously, we will start with 
Mr. Medine, how will you ensure that none of your work contrib- 
utes to the creation of a new wall between law enforcement and in- 
telligence? 

Mr. Medine. Senator, if confirmed, we would take our respon- 
sibilities very seriously that our actions would have great con- 
sequences. And so we are very sensitive to the motivations behind 
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information collection. And so in the course of balancing privacy 
and civil liberties, at least I personally accept the views of the 9/ 
11 Commission which said it is a false conflict to say we cannot 
have both security and privacy. So, if confirmed, our goal would be 
to work with the intelligence agencies to gather the information 
they need to do their mission, but at the same time take into ac- 
count privacy and civil liberties. 

One of the best ways to do that is at the design stage, and the 
board, we hope, could be a resource if set up to help the agencies 
accomplish their goals but at the same time protect privacy. 

Senator Grassley. I guess I would ask each of you, Mr. Dempsey 
on through, to comment if you have got anything to add or dis- 
agreement with what was said. 

Mr. Dempsey. Certainly nothing to disagree with. I would just 
add that my view is that the wall is properly down, should remain 
down, that as you say it had become perverted. In my view, it 
served neither clearly national security nor did it really provide 
adequate — or any protection, really, for civil liberties. So we need 
to keep it down and find the ways other than that wall to protect 
the interest at stake here. 

Senator Grassley. Ms. Cook. 

Ms. Cook. I agree with Mr. Dempsey’s position here. In 2001, 
Congress spoke to this issue and took down the statutory basis for 
the wall. It has taken more than a decade, I think, of development 
of information-sharing policies, the development of which is also re- 
flected in the statute setting up this board for our government to 
attempt to turn in a different direction akin to an aircraft carrier. 
So I think, if confirmed, we should be extraordinarily careful about 
taking actions or giving advice moving the other direction. 

Senator Grassley. Ms. Brand. 

Ms. Brand. I completely agree, and I would just add that it is 
important to remember how difficult it was to change the culture 
toward an information-sharing culture within the government, and 
so anything that would go in the other direction would be dam- 
aging. 

Senator Grassley. Judge Wald. 

Judge Wald. I think I am already on record as a member of 
President Bush’s intelligence capabilities in which we looked at 
this problem and agreed with everything that my colleagues have 
said. 

Senator Grassley. And, again, with the same lead-in that I 
gave, this would be the last question on this issue. Many 
cybersecurity bills limit the use of cyber threat information for pur- 
poses outside cybersecurity, including national security and coun- 
terintelligence. Do you support re-creating the wall as part of 
cybersecurity legislation? Mr. Medine. 

Mr. Medine. Senator, I have not really examined that question 
as much, and so I do not have a position on that at this moment. 

Senator Grassley. If that is true for all of you — well, I better let 
you speak for yourself. Mr. Dempsey. 

Mr. Dempsey. I think we want to look at the cybersecurity issue 
very carefully. I think that Congress is going to have a say on that 
issue, I think, before this board comes into creation, and we will 
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work with the authorities and decisions that Congress makes on 
that cybersecurity legislation. 

Senator Grassley. Okay. Ms. Cook. 

Ms. Cook. I agree with Mr. Dempsey that to the extent that 
Congress speaks specifically on this issue, that is our mandate. In 
the absence of specific direction, I anticipate that, if confirmed, we 
would follow the direction in the statute for this board as to how 
to approach these types of questions and the balancing that must 
be undertaken. 

Senator Grassley. Ms. Brand. 

Ms. Brand. I have nothing to add to that. 

Senator Grassley. And Judge Wald. 

Judge Wald. Nothing to add. 

Senator Grassley. Okay. I am going to submit the rest of my 
questions in writing. Maybe based upon what other Members ask 
you, I may submit some questions for answer in writing, and I am 
going to go up to the Agriculture Committee. 

Senator Franken. [presiding.] You do that. It is important. 

Thank you all. I am sorry I missed your testimony. I read it, 
though, and thank you all for being here. I want to thank the 
Ranking Member for holding down the fort here. 

Over the past 20 or 30 years, the ability of our government to 
monitor the everyday lives of our citizens has just exploded, and 
our privacy laws have not kept up. Today, right now, the police can 
track an American citizen through his cell phone without a war- 
rant. The FBI is rolling out a facial recognition program. The FAA 
is expanding the use of pilotless drone for the government and the 
private sector without privacy safeguards. If anyone had predicted 
this in 1980 or 1990, they would have been told that they were 
reading too much science fiction. 

Unfortunately, since 2008, there really has been no such thing as 
the Privacy and Civil Liberties Oversight Board. This is really a 
bad thing, because we need this board. And though the PCLOB 
was established to prevent abuses of civil liberties in our war 
against terror, I hope and expect that we will see its mission ex- 
pand beyond that. Because of that, my questions are going to go 
a little further afield than just the war on terror. 

My first question is for all of the nominees. Right now, the House 
and Senate are considering various cybersecurity bills, as the 
Ranking Member just mentioned. Some of these proposals would 
allow private companies to share threat information pulled from 
their customers’ communications and files directly with the Na- 
tional Security Agency, which, as you know, is part of our Nation’s 
military. These proposals also protect these companies from almost 
any legal liability for doing so. 

Do you think it is a good idea — and this is for all of you. Do you 
think it is a good idea to allow private companies to directly share 
and share with immunity information from their customers’ com- 
munications with our Nation’s military? Specifically, do you think 
this would be sufficiently protective of Americans’ civil liberties? 
We will start with Mr. Medine. 

Mr. Medine. Thank you, Senator. The cybersecurity threats are 
certainly very real to our critical infrastructure and to many of our 
companies, and so it is understandable that the Congress would 
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want to take a very close look at that. I have not had a chance to 
balance the various issues you have raised, but I would note that 
several of the bills that are pending would create a role for the 
PCLOB, as we call it, the Privacy and Civil Liberties Oversight 
Board, to give oversight to the privacy issues that are raised by in- 
formation sharing between the private sector and the government. 
And so if we are confirmed and if the legislation is adopted, we — 
at least I — could speak for myself. I would be happy to have that 
as a charge to oversee that process and make sure that privacy and 
civil liberties are protected when that information is shared. 

Senator Franken. Does anyone have a specific thought other 
than if you are confirmed that you would look at this? Anybody 
want to go beyond that at all, explore the idea at all, what the 
issues might be in a very noncommittal way so that you do not ruin 
your chances of being confirmed? 

[Laughter.] 

Mr. Dempsey. Senator, even despite that warning, I will rise to 
the bait a little bit here to say the following: As I said to Senator 
Grassley, if confirmed and if this board comes into creation, we will 
work with whatever Congress creates, and to the extent that the 
Congress authorizes information sharing — and I believe that any 
legislation that passes will include and probably should include in- 
formation-sharing authority — we will work — certainly I commit to 
work within that framework and to make it work effectively. 

I think a separate question is what about between now and the 
time that legislation is enacted, and as I said to Senator Grassley, 
I think that in all likelihood that legislative process will play itself 
out before this board, even if we are confirmed, before this board 
would have an opportunity to weigh in on the legislation. 

The issues you raise are certainly the key issues to be addressed. 
My own view is that a scheme can be drafted that permits more 
information sharing than is currently permitted without it becom- 
ing a flow of information to the government that we would find un- 
desirable. Again, my own view is that what I would call peer-to- 
peer sharing, that is, between the companies, is very important so 
that they can improve their own defenses. It is also important to 
get some of the information from the government to the private 
sector companies so that they can improve their capabilities based 
upon some of the unique insights that the government has. 

The hardest element of information sharing is private sector back 
to the government. But there is a role for the government to play, 
and there is some information clearly which, when the private sec- 
tor sees it, in my view, should appropriately be shared with the 
government. And if we can properly define what that is, I think we 
can advance the issue of cybersecurity, which is so important to 
many Senators and to the country, and at the same time have the 
kinds of limits and checks and balances. 

Senator Franken. Ms. Cook. 

Ms. Cook. The statute, as currently drafted, is focused on gov- 
ernment action, and as a general matter, I think it is always legiti- 
mate to ask questions about whether government should have ac- 
cess to information and what it does with that information once it 
has that information. 



376 


That said, it is very difficult sitting here today to opine on spe- 
cific circumstances because, as I understand it, much of the threat 
is classified. Much of what the agencies, what the government is 
actually facing is not public. So, if confirmed, I think we would 
have to do two things: one, meet with these folks to understand the 
threat that they are facing; and, two, listen to their thoughts on 
how they currently anticipate responding to those threats. 

Senator Franken. Judge Wald. 

Judge Wald. Senator, I would just add that — you asked if we 
thought it was a good idea to have this kind of channeling. Obvi- 
ously, at least obvious to me, it is not a yes and no answer. You 
were not present, I think, earlier, but I suggested that from point 
of view much of it would depend on questions which I think some 
of the legislation in varying ways tends to answer, like, you know, 
who collects it, what is collected, what are the minimization or 
anonymization requirements, how long will it be kept, where can 
it be shared once it is retained. Many of those questions, I think, 
are the ones which will decide — we certainly — I think few of us 
would say a carte blanche kind of regime would be an optimal one. 

Senator Franken. Thank you, Judge Wald. I was not looking for 
a carte blanche. I was looking more for your thoughts about that. 

Judge Wald. I understand. 

Senator Franken. And I appreciate that. 

Ms. Brand. 

Ms. Brand. I echo actually what Judge Wald said. You referred 
to the content of communications, and in the electronic surveillance 
area, the contents communications are the most heavily protected 
thing, and rightfully so. 

Now, I have not studied the provisions of the cybersecurity legis- 
lation, so I do not know exactly how it provides for sharing, but as 
Ms. Cook said, one of the first things I would want to do, if con- 
firmed, would be to better understand what the threat is that the 
government is facing and what the need for that sharing is, and 
then also look at the details of the legislation in terms of what pro- 
tections are provided. 

Senator Franken. Very good. Thank you. 

Ms. Brand, in 2005, you wrote an op-ed in USA Today that of- 
fered a strong defense of the government’s use of national security 
letters. You argued that these letters can only be used to obtain in- 
formation related to an international terrorism investigation or es- 
pionage investigations, not for criminal investigations. As you 
know, the DOJ’s Inspector General issued a number of scathing re- 
ports on the FBI’s use of national security letters. These reports 
uncovered widespread abuse of this authority and indicated that 
many of the 143,000 letters that were issued between 2003 and 
2005 pertained to U.S. citizens who were not subject to any na- 
tional security investigation. 

Ms. Brand, given the IG’s findings of widespread abuse of na- 
tional security letters, would you like to re-evaluate your statement 
that they were “carefully, lawfully, and consistent with civil lib- 
erties” ? 

Ms. Brand. Well, thank you, Senator Franken. A couple of 
points. 
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There is a difference between the provisions of law and how they 
are implemented, and so I read that op-ed before the things that 
you mentioned came to light. Looking at the NSL statutes them- 
selves, they contain many protections, and they are limited in the 
way that I wrote in that op-ed. As the Inspector General men- 
tioned, there were some problems, significant problems with the 
way the NSLs were being used. My understanding — and this is 
after I left the government. My understanding is that those prob- 
lems have been addressed and that the more recent IG reports re- 
flect that they have been addressed adequately. So, again, there is 
a difference between the law and how it is implemented. 

Senator Franken. Okay. Well, thank you. That is a fair answer. 

Mr. Dempsey, in April of last year, the Department of Justice re- 
ported that the FBI made over 24,000 national security letter re- 
quests pertaining to 14,000 U.S. persons in 2010. In 2009, these re- 
quests only involved 6,000 people, so the 2010 numbers are more 
than double the level of 2009. This strikes me as very problematic, 
especially because when I asked the Attorney General about this 
trend, he stated, “To the extent these numbers may indicate an up- 
ward trend, we are unable to explain the increase because we do 
not collect statistics or other information that would enable us to 
discern the reasons for this increase.” 

This kind of bothers me given the IG reports that uncovered 
widespread abuse. Mr. Dempsey, what role do you think the board 
can play to bring greater transparency to the use of this powerful 
tool? 

Mr. Dempsey. Well, that is a good question, and I think, you 
know, the NSL authority is one of the authorities that I think is 
potentially within the scope of the board’s authority, should we be 
confirmed. As Mr. Medine has said, we will have to carefully 
prioritize our issues. I think we will have and should have and the 
statute contemplates that a board such as this would have access 
to additional information. And I think we have to, if confirmed, dig 
in on certain issues. I am certainly hearing from you that the na- 
tional security letter authority remains of concern to you, and that 
is important. 

So at this point, all I can say is that 

Senator Franken. Is it important to you because it is important 
to me? 

Mr. Dempsey. Well, it is important to me independently. 

Senator Franken. Oh, good. Or maybe that is not so good. 

Mr. Dempsey. I have testified in the past on the issue, spent con- 
siderable time thinking about how that authority could be best de- 
fined and best used. I think it merits some — may merit some prob- 
ing. 

Senator Franken. Okay. Well, let us move on. 

Mr. Dempsey, if you look at a record of someone’s location, you 
can figure out where they go to church, where their kids go to 
school, what they do after work. This is sensitive information. You 
can put together who they are, I guess, from that. Thankfully, after 
the Jones case, police departments around the country will likely 
need to get a warrant before they install a GPS tracking device on 
someone’s car. But recently the ACLU released a report showing 
that police departments around the country are not just tracking 
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people’s care; they are also getting detailed reports of people’s 
movements from their smartphones and cell phones. The ACLU 
also found that police departments are usually not getting war- 
rants. They are getting the information through a court order, or 
they are just issuing subpoenas for it. 

Mr. Dempsey, what do you think about this discrepancy? If I 
need to get a warrant to track you in your car, shouldn’t I have 
to get a warrant to track your cell phone? And if anyone else wants 
to weigh in on that, please feel free. 

Mr. Dempsey. Certainly that is my personal view, and I have 
testified to that effect before this Committee. Certainly in the 
criminal law enforcement context, I think there is a separate ques- 
tion about how location tracking should work under FISA, and I 
think the first question would be how does it work under FISA, 
and I have literally no insight of how FISA applies to location 
tracking. I could speculate from a reading of the law, but in terms 
of how it is applied, I really have no idea. If confirmed, we might 
want to take a look at those issues. 

So on the law enforcement side, I have testified that a warrant 
is appropriate. Now, in terms of what position the board would 
take, I am one person. I will bring — undoubtedly, I will bring that 
position to the board if we choose to deliberate on that. I will also, 
if confirmed, listen very, very carefully, as I always do, listen very 
carefully to the concerns and interest and needs from the executive 
branch. 

Senator Franken. Is there anyone else who would like to weigh 
in on that? 

Judge Wald. I would just say that I think that the pervasiveness 
of cell phones in our society — you cannot walk down Connecticut 
Avenue without everybody having one at their ear — would make 
the question of regulation following the Jones act a very plausible 
one. And I would think that actually it would be among a list that 
we would consider when we are considering priorities after we get 
together. 

I think I am also on record as having signed a report which was 
in accord with Mr. Dempsey. 

Senator Franken. Thank you, Your Honor. Thank you, Former 
Your Honor. 

Oh, by the way, Ms. Brand, are you “Your Honor” now, or what 
are you? 

Ms. Brand. “Ms. Brand” is just fine. 

Senator Franken. Okay. Ms. Brand, I understand that you grad- 
uated from the University of Minnesota, Morris. Is that correct? 

Ms. Brand. I did. 

Senator Franken. Okay. So my chief of staff or my State director 
in Minnesota also graduated from there. In fact, we have some- 
thing of what we call the “Morris Mafia” in my office in St. Paul. 
That is a great school. 

Ms. Brand. Yes, I agree. 

Senator Franken. I just — that was a waste of time. 

[Laughter.] 

Senator Franken. No, it was not. 

Mr. Medine, the Privacy and Civil Liberties Oversight Board is 
basically an independent oversight body, but unlike Congress, you 
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cannot pass laws to address the problems that you see, and unlike 
the DOJ or the Federal Trade Commission or the Federal Commu- 
nications Commission or any other federal enforcement agency, you 
also cannot bring a lawsuit to enforce your findings. 

Mr. Medine, if you are confirmed as Chair of the Privacy and 
Civil Liberties Oversight Board, what will you do to make sure that 
your findings are taken seriously? Would you ever consider resign- 
ing your post in protest, as Lanny Davis did in May 2007, if you 
felt that the executive branch was infringing upon the civil liberties 
of Americans? 

Mr. Medine. There are a number of ways that the board, if we 
are confirmed, would address those issues. One is to involve the 
public. We may not be able to issue regulations or engage in litiga- 
tion, but we do have the authority to speak to the public and the 
Congress to express our views. We are required and would be 
happy, if confirmed, to report twice a year to the Congress, largely 
in an unclassified forum, or classified if necessary. We are directed 
to and would look forward to holding public hearings to involve the 
public in our efforts. But, most importantly, to blow the whistle if 
we see a problem out there and raise concerns, either within the 
executive branch, in a classified forum if necessary, but ideally in 
as unclassified a forum as possible to alert the public and have the 
powers of suasion and influence bring to bear on these issues. 

In terms of matters of principle, I think the issue that Lanny 
Davis faced was that the board was inside the White House, and 
I think the Congress has addressed that by making us an inde- 
pendent agency so we are not subject to undue influence by outside 
parties, and we as a bipartisan independent group can feel free to 
express our views with a term of office that ensures us some secu- 
rity, as you have as well, to express views about what we think are 
privacy and civil liberties concerns. 

Senator Franken. Good point. 

Judge Wald, by statute, the purpose of the Privacy and Civil Lib- 
erties Oversight Board is to ensure that privacy and civil liberties 
are “appropriately considered” in the development and implementa- 
tion of laws, regulations, and executive branch policies. Unfortu- 
nately, the implementing statute of the PCLOB never really de- 
fines what constitutes appropriate consideration of privacy and 
civil liberties. 

Judge Wald, what do you think is involved in making sure that 
privacy and civil liberties are appropriately considered in devel- 
oping legislation? And how might you act? 

Judge Wald. Senator, it is one of our greatest challenges, if con- 
firmed, and I believe that one route we might consider, and I hope 
consider seriously, would be to engage in an intensive effort of con- 
tact with all of the agencies and related branches, whatever, bu- 
reaus, et cetera, that will be involved in the overall counterter- 
rorism effort and try to establish from the very beginning — I do not 
mean this to sound like apple pie, but to engage with them in what 
I hope would be a trust-building effort so that they realize that we 
want to be of help to them, we want to add value to their oper- 
ations, we are not headed toward waiting for them to develop 
something and then come in on a “gotcha” basis and say, “We 
gotcha.” But, rather, that as we move along, as Mr. Dempsey sug- 



380 


gested, there may be technological solutions to some of these prob- 
lems. There may be alternatives. But I think based on my own ex- 
perience in government and even in courts, the whole business of 
engaging with people, listening to their problems, adding your 
piece, knowing that they can trust you to the degree where some- 
times honest differences will come out, and those I expect the board 
will have to pursue its independent status and will take strong 
stands on what it believes in and try to carry them upward 
through the hierarchy, and if not, over to Congress. 

But I do believe working from the bottom up and building these 
relationships with the related agencies would be key to making 
sure that these considerations come in from the very beginning. 

Senator Franken. Well, thank you, Judge, and thank you all. 

I have a statement in support of Elisebeth Collins Cook that we 
will enter into the record. 

[The statement appears as a submission for the record.] 

Senator Franken. Those are my questions for now. I will submit 
more questions in writing for the record. 

Senator Franken. I sincerely hope that we can act on your nomi- 
nations promptly. The hearing record will be open for a week for 
questions and other materials. Thank you all for your testimony 
and for being here. 

This hearing is adjourned. 

[Whereupon, at 11:30 a.m., the Committee was adjourned.] 
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Prepared Statement of Chairman Patrick Leahy 


Opening Statement Of Senator Patrick Leahy (D-Vt.), 

Chairman, Senate Committee On The Judiciary, 

Hearing On Nominations To The Privacy And Civil Liberties Oversight Board 
April 18,2012 

Today, the Committee holds an important hearing to consider several nominations to the Privacy 
and Civil Liberties Oversight Board (PCLOB). At a time when our Nation faces growing threats 
to national security at home, abroad, and in cyberspace, having a fully functioning Privacy and 
Civil Liberties Oversight Board is more important than ever. I welcome President Obama’s 
nominees to this critical Board. 

During the decade since the tragic events of September 11, 2001, our Government has developed 
many new tools to combat terrorism. I have always believed that we also need meaningful 
checks and balances, so that we safeguard our fundamental values as we work to better secure 
the Nation. I worked with Senator Durbin, Senator Lieberman, Senator Collins and others to 
create the Privacy and Civil Liberties Oversight Board at the recommendation of the 9/1 1 
Commission. We intended for it to help ensure that Americans’ privacy and civil liberties are 
effectively protected, even while the Government implemented heightened national security 
measures. As the 9/1 1 Commission observed in its report: “[I]f our liberties are curtailed, we lose 
the values that we are struggling to defend.” 

The Board was initially established within the Executive Office of the President. Five years ago, 
we revised the legislation to improve the Board’s effectiveness by reconstituting it as an 
independent executive branch entity. We did so to strengthen the Board so that it would have a 
greater impact on the policies that affect Americans’ privacy rights and civil liberties. 

Today, Congress is considering various proposals to enhance the Nation’s cybersecurity. These 
proposals would have a significant impact on the privacy rights and liberties of all Americans. 
Our Nation is also grappling with important questions about how our national counterterrorism 
strategy impacts the rights and liberties of U.S. citizens at home and abroad. Smartphones, GPS 
devices, and other mobile technologies are making it easier for our Government to identify and 
track potential threats. These new technologies and increased Government surveillance can also 
imperil our privacy rights and civil liberties. Over the last several weeks, we have seen reports 
in The New York Times and elsewhere about the increased location tracking conducted by local 
police and the fact that such surveillance is neither limited to terrorist threats, nor, most 
importantly, subject to a warrant requirement, or judicial review. That is why l have been 
working so hard to update and strengthen the Electronic Communications Privacy Act. 

Safeguarding our liberties should not be a partisan issue. It should not be a Democratic idea, or a 
Republican idea. These are American values that we all should embrace. 1 hope that we will 
join together to consider these nominations to this important Board in a bipartisan manner. On 
behalf of the Committee, 1 welcome the nominees and thank them for their willingness to serve. 


##### 



383 


QUESTIONS 

Questions submitted by Senator Leahy for David Medine 


Written Questions of Senator Patrick Leahy, 

Chairman, Senate Committee On The Judiciary 
To David Medine, Nominee for Chair, Privacy and Civil Liberties Oversight Board 

Hearing on “Nominations to the Privacy and Civil Liberties Oversight Board ” 

Heid April 18, 2012 


Data Retention 


On March 22, the Director of National Intelligence and the Attorney General jointly released 
new guidelines governing the acquisition and retention of data by the National Counterterrorism 
Center (NCTC). Under these new guidelines, it is now conceivable that the NCTC could retain 
vast amounts of data regarding U.S. citizens for up to five years - well beyond the six months 
that was allowed under the previous guidelines. The new guidelines specifically state that the 
Privacy and Civil Liberties Oversight Board shall have “access” to all relevant NCTC records, 
reports, and other material relevant to its oversight of NCTC. However, the guidelines do not 
require any of the oversight and compliance reporting to go to the Privacy and Civil Liberties 
Oversight Board. 

Mr. Medine, as Chair of the Privacy and Civil Liberties Oversight Board, how would you view 
the Board’s role in reviewing this new policy and other emerging policy issues that involve the 
collection and retention of Americans’ personal data? 
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Questions submitted by Senator Leahy for James Dempsey 


Written Questions of Senator Patrick Leahy, 

Chairman, Senate Committee On The Judiciary 
To James Dempsey, Nominee for Member, Privaey and Civil Liberties Oversight Board 

Hearing on “Nominations to the Privacy and Civil Liberties Oversight Board ” 

Held April 18, 2012 


Data Retention 


On March 22, the Director of National Intelligence and the Attorney General jointly released 
new guidelines governing the acquisition and retention of data by the National Counterterrorism 
Center (NCTC). Under these new guidelines, it is now conceivable that the NCTC could retain 
vast amounts of data regarding U.S. citizens for up to five years - well beyond the six months 
that was allowed under the previous guidelines. The new guidelines specifically state that the 
Privacy and Civil Liberties Oversight Board shall have “access” to all relevant NCTC records, 
reports, and other material relevant to its oversight of NCTC, However, the guidelines do not 
require any of the oversight and compliance reporting to go to the Privacy and Civil Liberties 
Oversight Board. 

Mr. Dempsey, as a member of the Privacy and Civil Liberties Oversight Board, how would you 
view the Board’s role in reviewing this new policy and other emerging policy issues that involve 
the collection and retention of Americans’ personal data? 



385 


Questions submitted by Senator Grassley for David Medine 


Senator Chuck Grassley 
Additional Questions for the Reeord 

David Medine, Nominee, to be Chairman and Member of the Privacy and Civil Liberties 
Oversight Board 

(1) Chairman Responsibilities: 

Hie Board’s authorizing statute provides for extremely broad, vaguely-defined purposes and 
functions. If it were to try to do everything the statute authorizes, it would be a large 
bureaucracy with intrusive powers that could become a serious impediment to effective 
counterterrorism efforts. For example, although nominally bipartisan, it is to be run primarily by 
one full-time chair (a Democrat) and four part-time commissioners. It is likely that the chairman 
will dominate selection of the staff. The statute provides very broad authority for the board’s 
functions. 

The Board is authorized to provide advice on, and oversight of, policy development and 
implementation, as well as laws and regulations, of Executive Branch agencies. The board i s to 
“continuously review” any actions by the Executive Branch. They are allowed access to any 
information they want, may compel production of documents or testimony through subpoena 
powder, hold public hearings, report and testify to Congress, and oversee other privacy and civil 
liberty offices within the Administration. 

A. Please describe how you will accomplish the broad statutory mandate for the Board. 

B. Will you prioritize certain functions or subject-matter areas? 

C. How large a staff do you expect to hire? What types of backgrounds w’ill they have? 
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Questions submitted by Senator Grassley for David Medine, James Dempsey, 
Rachel Brand, Elisebeth Collins Cook, and Patricia Wald 


Senator Chuck Grassley 
Questions for the Record 

David Medine, Nominee, to be Chairman and Member of the Privacy and Civil Liberties 
Oversight Board 

Rachel L. Brand, Elisebeth Collins Cook, James Xavier Dempsey, Patricia M. Wald 
Nominees to be a Member of the Privacy and Civil Liberties Oversight Board 


(1) Scone of the Board's Authority' and Responsibilities of its Members 

Following the terrorist attacks on 9/11, Congress made a number of reforms in order to 
protect the nation from further terrorist attacks. These reforms included tearing down the 
artificial “wall” between law enforcement and national security cases that the Justice Department 
had created; passage of the USA PATRIOT Act; reforming the intelligence community; and 
updating the Foreign Intelligence Surveillance Act (FISA). 

All told, the various reforms, recommended by the 9/1 1 Commission and then 
implemented, have strengthened our national security and have helped to prevent another major 
terrorist attack on U.S. soil. However, we must remain vigilant against terrorist threats and not 
let down our guard. That said, some have argued that all these reforms to our intelligence, law 
enforcement, and national security agencies have been at the cost of civil liberties and individual 
rights. Recognizing this concern, the 9/1 1 Commission recommended that Congress create the 
Privacy and Civil Liberties Oversight Board to oversee the new authorities granted to these 
agencies. 

Congress also acted by passing and signing into law' the Intelligence Reform and 
Terrorism Prevention Act of 2004, which included provisions creating the Privacy and Civil 
Liberties Oversight Board in statute. In 2007, legislation updated the board’s statute, 
reestablishing it as an independent agency in the executive branch. 

As President Obama waited until December 2010 to nominate two of the five Board 
members and other three were not nominated by President Obama until December 2011, the role 
of the PCLOB has yet to be fleshed out and many details of the scope of its authority remain 
unclear. Thus, the philosophical perspectives of the board members of the utmost importance, 
and your thorough answers are appreciated. 


A. What is your philosophy about privacy and civil liberties, especially when 
considered in the context of national security, law enforcement and cybersecurity 
efforts? 

B. Describe how you would view your role as a member of this Board. Specifically, 
do you see the position as akin to that of a judge, an advocate, an investigator or 



387 


something else? And if you see yourself as having the role of an advocate, which 
groups or interests will you be advocating on behalf of, if confirmed? 

C. Do you believe that your work on the Board must be impartial and neutral? Or do 
you believe that in carrying out your work, you would be free to have empathy for 
certain positions or groups? 

D. In the area of privacy and civil liberties, do you have any heroes or role models? 
And if you do, who are they and why are they your heroes or role models? 


(2) Views on Duplication Existing Government Privacy and Civil Liberties Efforts 

The Board w'as created in the Intelligence Reform and Terrorism Prevention Act of 2004, as 
amended in 2007. The same legislation also created the Office of the Director of National 
Intelligence (ODNI). And consistent with the provisions of the Act, within ODNI there is an 
Office of Privacy and Civil Liberties. And the Department of Justice, as required by its 2005 
reauthorization, has a Chief Privacy and Civil Liberties Officer with a supporting office. The 
Department of Homeland Security has a statutorily created Office of Civil Rights and Civil 
Liberties and a separate Office of Privacy. And the Department of Defense has a Privacy and 
Civil Liberties Office, as well as the State Department, and other departments and agencies. The 
Board’s authorizing legislation provides that the Board will “receive reports from” other similar 
offices in the Executive Branch, “make recommendations” to those other offices, and 
“coordinate” their activities. It’s not clear what the unique contribution of the Board is to this 
arrangement. 

Although the Board has been on the books for many years, it has yet to actually function. 
Meanwhile, each of the relevant agencies in the war on terrorism — the Director of National 
Intelligence (DNI), Department of Justice (DOJ), Department of Defense (DOD), Department of 
Homeland Security (DHS), and others — have their own similar office. In fact. Homeland 
Security actually has two separate offices, one just for privacy, and one for civil rights and civil 
liberties - both created by the Homeland Security Act. Depending on how it is implemented, the 
Board is in danger of becoming another layer of bureaucracy. 

I am interested in your view's on what you envision your unique contribution might be, 
considering the vast number of privacy offices that currently exist. How do you plan to 
coordinate with these offices? 


A. Can you describe what the privacy and civil liberties office does at the Office of the 
Director of National Intelligence (ODNI)? 

B. Can you describe what the privacy and civil liberties office does at the Department of 
Homeland Security (DHS)? 

C. Can you describe what the privacy and civil liberties office does at the Department of 
Justice (DOJ)? 
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D. Can you describe what the privacy and civil liberties office does at the Department of 
Defense (DOD)? 

E. How will the Board's work differ from these offices? 

F. How will you ensure that you do not duplicate the efforts of these offices? 

The war on terrorism requires a careful balance between aggressive counter-terrorism policies 
and the protection of privacy and civil liberties. We can’t be so aggressive that U.S. citizens 
rights’ are violated, but we also can’t ignore effective policies that will deter and prevent terrorist 
acts. Most relevant agencies have a civil liberties or privacy office now. that have been debating 
this balance for years. So, in many ways, this Board is late to the debate. 

G. If an agency, or the President himself, disagrees with input the Board provides on a 
particular action or policy, what will you do? 

I I. Do you plan to make recommendations to Congress on legislation? If so, please 
describe how you will approach that effort. 


(3) Preventing the Rebuilding of the “Wall” Between N ational Security and Law 

Enforcement. 

One of the failures of the pre-9/1 1 mind-set was the strict separation between law 
enforcement and intelligence operations. The 9/1 1 Commission found that the “wall” created in 
the 1990s in the FBI and DOJ between collection of information for foreign intelligence 
purposes and the use of information to prevent terrorist acts inhibited crucial information 
sharing. Breaking down that wall has been one of the great successes of the post-9/1 1 
reorientation of DOJ and the FBI to terrorism-prevention, not just post-hoc crime solving. In 
addition, the 9/1 1 Commission found that the “stove-piping” of information among national 
security agencies was harmful to finding, tracking, and capturing terrorists. It was this “stove- 
piping” that prevented anyone from fully “connecting the dots” to find the 9/1 1 terrorists. 

However, many privacy and civil liberties advocates oppose widespread sharing of 
information across agencies because of the fear that it allows the government to aggregate too 
much infonnation about individuals. Without such capabilities, however, full pictures of 
terrorists will not be possible, connections among them will be missed, and terrorist networks 
will go undetected. 

When asked about how you will ensure that none of your work contributes to the creation of 
a new “wall” between law enforcement and intelligence, you seemed to agree that the wall 
should remain down, and that you would find ways to protect both the interests of law 
enforcement and civil liberties. There also appeared to be agreement among the panel of 
nominees that you should be involved at the design stage in creating law enforcement tools that 
implicate privacy or civil liberties concerns. 
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A. Based on your previous responses, please explain in greater detail how you plan to 
accomplish "finding ways to protect the interest of law enforcement and civil 
liberties,” and "being involved at the design stage?” 

B. How will you ensure that none of your work contributes to the creation of a new 
"wall” between law enforcement and intelligence? 

C. . What is your view of the relationship between law enforcement and intelligence 

gathering? 

D. What is your view of the importance of information sharing between all Executive 
Branch agencies in order to ensure that someone can "connect the dots” to find 
terrorists? 

E. Do you oppose “stove-piping” of information by Executive Branch agencies, in order 
to ensure that someone can “connect the dots” to find terrorists? Please explain. 


(4) Opinions on Patriot Act & FISA Provisions 

The PATRIOT Act provides tools in the fight against violent acts of terrorism and was 
reauthorized last year. It provides authority to a court to authorize a roving wiretap to obtain 
foreign intelligence information not concerning a U.S. person, under Section 206. It provides 
authority to a court to authorize obtaining records and information under Section 215, like a 
grand jury subpoena. And National Security Letters can be used like administrative subpoenas, 
but with high-level approvals. 

The FISA Amendments Act (FAA) will expire at the end of 2012. The Intelligence 
Committee and the Judiciary Committee w ill have to address reauthorization of this highly 
classified national security tool soon. I am interested in your opinions about the national security 
and anti-terrorism tools in current law'. 

A. Would you vote to reauthorize the PATRIOT Act, as it now reads? If not, why not? 

What would you change? 

B. Are there any tools authorized by the Patriot Act that you have concerns about? If so, 
please list those provisions and why you have concerns with them. 

C. What about the Foreign Intelligence Surveillance Act (FISA) - would you vote to 
reauthorize it, as it now reads? If not, why not? What would you change? 

D. Are there any tools authorized by the FISA Amendments Act that you have concerns 
about? If so, please list those provisions and why you have concerns with them. 

E. Please describe when or how you have dealt with the FISA law? 
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(5) Views on the Use of the Traditional Law Enforcement Model or Military Commissions 
in Counterterrorism 


We’ve been fighting the war on terrorism for more than 10 years. One of the key debates in 
the public has been the difference between war and law enforcement. For example, the creation 
and operation of military commissions has been very controversial, with many people opposing 
their use, even for terrorists captured abroad. Some want them to be tried only in civilian courts 
in the United States. Other controversial topics have included detention authority, enhanced 
interrogation, surveillance, and drone strikes. Some people want all of these to be subject to 
court review' and constitutional and other legal restrictions. But how one approaches these 
problems may be determined by whether one believes we are at war or only engaged in law 
enforcement. Please explain your views on the following: 

A. Do you believe that we are engaged in a w'ar on terrorism? 

B. Do you think that there are times when a law-of-war paradigm is appropriate, or 
should every action by the Executive Branch be governed by standard law 
enforcement models? 

C. If the law enforcement model is appropriate, please give some examples of why it is 
superior to a law-of-war model. 

D. Specifically, do you think military commissions have a place in the war on terrorism? 
Do you think that Miranda warnings must always be given to terrorist suspects? Do 
you think military operations conducted abroad should be reviewed by federal courts? 


(6) View s on Race and Ethnicity Relating to Terrorism Cases 

On April 17, 2012, the Senate Judiciary Committee, Subcommittee on the Constitution, Civil 
Rights, and Human Rights, held a hearing entitled "Ending Racial Profiling in America.” 

A. Do you believe that focusing the limited resources of an investigative agency where 
they are most likely to make an impact is the best method for combating terrorism? 

B. How do you address the homegrown terrorism threat, and the appropriate response to 
it, while completely ignoring race, religion, or ethnicity as a factor in the 
investigation? 

C. While most, including me, agree that racial profiling is unacceptable, is the same true 
for profiling foreign nationals coming to the U.S. from certain high-risk foreign 
nations? 
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(7) Targeted Killing ofAnwar Al Awlaki 

On March 5, 2012, Attorney General Holder gave a speech on national security matters to 
students at Northwestern University School of Law. In his speech. Attorney General Holder 
discussed a number of national security issues, including the Authorization for Use of Military 
Force (AUMF), the Foreign Intelligence Surveillance Act (FISA), adjudication of al Qaeda 
terrorists via civilian courts or military commissions, and the authority to kill American citizens 
working for al Qaeda abroad. Specifically, in discussing the President’s unilateral authority to 
kill an American citizen abroad. Attorney General Holder stated, "'Due Process’ and ‘judicial 
process’ are not one and the same, particularly w'hcn it comes to national security. The 
Constitution guarantees due process, not judicial process.” 

Attorney General Holder further argued that “[t]he Constitution’s guarantee of due process is 
ironclad, and it is essential - but, as a recent court decision makes clear, it does not require 
judicial approval before the President may use force abroad against a senior operational leader of 
a foreign terrorist organization w'ith which the United States is at war - even if that individual 
happens to be a U.S. citizen.” The Attorney General thus argued that the President has the 
constitutional pow'er to authorize the targeted killing of an American citizen without j udicial 
process. 

The Board has broad jurisdiction to “review actions the executive branch takes to protect the 
Nation from terrorism, ensuring that the need for such actions is balanced with the need to 
protect privacy and civil liberties.” 

When asked if you believe the President has the power to target, and kill, an American 
citizen abroad based upon due process that does not include judicial process, you all responded 
that you did not have enough information about the al Awlaki scenario to make a judgment call. 
Regardless of the White House’s failure to make its legal reasoning public, please respond to the 
following question based on your own opinions or beliefs. 

A. Do you believe the President has the power to target, and kill, an American citizen abroad 
based upon due process that does not include judicial process? Why or why not? 

When asked if you believe the Board would have the power to declare the President’s 
actions, in targeting American citizens abroad, a violation of constitutional civil liberties, most of 
you responded that you viewed your role as providing oversight and advice, and reporting to 
Congress. Mr. Dempsey stated that he believed the Board probably does not have the power to 
make “declarations.” Please respond in greater detail than in your testimony to the following 
question, and also indicate whether or not you subscribe to Mr. Dempsey’s belief that the Board 
does not have power to make “declarations.” 

B. Do you believe the Board would have the power to declare the President’s actions, in 
targeting American citizens abroad, a violation of constitutional civil liberties? 

C. Do you support Attorney General Holder’s public statement that due process does not 
necessarily include judicial process when it comes to national security? Which national 
security matters require judicial process and which ones do not? 
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D. If confirmed, would you request a copy of the legal reasoning used to justify the al 
Awlaki killing? Would you support Congress having a copy? As this legal reasoning 
implicates important constitutional rights, would you support the memo being made 
public, with appropriate security redactions? 


(8) Classified Information 


To carry out its duties, the Board is authorized to have access to information from any 
Department or agency within the executive branch, including classified information. To manage 
that classified information appropriately, the Board shall adopt “rules, procedures . . . and other 
security” “after consultation with the Secretary of Defense, the Attorney General, and the 
Director of National Intelligence.” Please elaborate on background and experience in dealing 
with classified information. 

A. Do you currently have a security clearance? 

B. How do you plan to hold classified information without a SCIF? Do you anticipate 
asking Congress to give you funds to build one? 

C. As a Board, how much time do you expect to spend reviewing classified information? 

D. If it's a close call in determining whether to publish sensitive national security 
information, on which side do you err - the side of national security or public 
disclosure? 


(9) Scope of Constitutional Protections 

Currently, national security law defines a U.S person as a U.S. citizen (USC), a Lawful 
Permanent Resident (LPR). a U.S. corporation, or a group whose members are substantially 
LTSCs or LPRs. FISA, 50 U.S.C. 1801. Some argue that all persons found in the United States 
should receive the same protections under the Constitution that U.S. citizens possess. 

A. Who should be entitled to protection as a U.S. person? 

B. Do you believe that the definition of U.S. person should be broader, to include 
persons in the process of applying for permanent residence, or do you believe it 
should it be restricted to the traditional statutory definition in FISA? 

C. If the definition of U.S. person is defined broadly, can it create problems for quickly 
sharing terrorism information? If not, why not? 
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(10) Scope of Authority to File Amicus Briefs 

The Board is given very broad duties and authorities. The statute clarifies that this Board is 
to be treated as an agency and not an advisory committee. 

A. Do you believe it is within the Board's authority and power to file an amicus brief in a 

case? 

B. If the answer to the above question is yes, and if it takes only three Board members to 

make a quorum, can the Board file an amicus brief if two members don’t agree? 

C. If the answer to the above question is yes, could the two disagreeing members file a brief 

outlining their opposing view? 

D. Where in the statute do you find the authority that allows the Board to file an amicus 

brief? 


(11) Cvbersecuritv Legislation 

Many of the Cybersecurity bills include language rebuilding the wall, by limiting the use of 
cyber-threat information for purposes outside Cybersecurity — including national security and 
counter intelligence. 

(1) Do you support recreating the wall as part of cybersecurity legislation? 

(2) Regardless of what Congress does, do you think that a wall should exist between 
cybersccurity information sharing to prevent cyber-attacks and law enforcement? 

(3) At the hearing, many of you stated you have not studied this issue. Mr. Dempsey stated 
that, if confirmed, the Board would look closely at this issue. However, Mr. Dempsey 
added, “Congress is going to have a say on that issue, I think, before this board comes 
into creation, and we will work with the authorities and decisions that Congress makes on 
that cybersecurity legislation." While 1 appreciate your willingness to study the issue and 
your deference to Congress, I want to know your position on certain cybersecurity related 
topics. 

1 . Do you support private networks, service providers, and private industry sharing 
customer information with the Federal Government if that information evinces a 
cyberseeurity threat or vulnerability to public or private systems? If not, why not? 

2. What restrictions should be placed on information shared with the Federal 
Government? Should information be limited to metadata only or should it include 
contents of communications? 
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3. What restrictions should be placed upon cybersecurity threat information shared 
with the Federal Government? For example, should personally identifiable 
information (PI1) be minimized or redacted? Should the use of this information 
be limited to merely address cybersecurity threats or could it be used for national 
security, intelligence, counterintelligence, national security, or criminal matters? 
If you believe it can be shared, what categories of the aforementioned purposes 
can it be shared? 

4. How long should any shared information be retained? 


(12) United States v. Jones 

In her concurrence in the recent case. United States v. Jones , 132 S. Ct. 945, 954 (2012) 
(Sotomayor, J., concurring). Justice Sotomayor agreed with Justice Alito that, '‘at the very least, 
‘longer tenn GPS monitoring in investigations of most offenses impinges on expectations of 
privacy.’” 


Her concurrence then elaborated that even with short-term monitoring, “some unique 
attributes of GPS surveillance relevant to the Katz analysis will require particular attention.” 
Justice Sotomayor stated that GPS monitoring “generates a precise, comprehensive record of a 
person’s public movements that reflects a wealth of detail about her familial, political, 
professional, religious and sexual associations.” -She further indicated that she “would take 
these attributes of GPS monitoring into account when considering the existence of a reasonable 
societal expectation of privacy in the sum of one’s public movements.” 

A. With respect to Justice Sotomayor’s discussion of the temporal elements of the 4th 
Amendment, please explain your inteipretation of her statements and whether or not 
you support her position. 

B. Do you believe the 4 lh Amendment has a temporal restriction? Do you believe that 
information that is initially acquired lawfully may become subject to 4 th Amendment 
restrictions over time? 


(13) Agency Authority’ 

The statute establishes the Board as “an independent agency within the executive 
branch”. And the Board “shall” analyze and review actions taken by the executive branch. The 
Executive Office of the President is obviously part of the executive branch, and nowhere is the 
President excluded from the Board’s review and purview. 

A. Do you believe that the Board will have the duty to review and analyze actions of 
the President and the Executive Office of the President? 

B. Do you believe that the Board will have the duty to review and analyze actions of 
the Vice President and the Office of the Vice President? 
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C. If the Board disagrees with the actions taken by the President, Vice President, or 
either o f their offices, after the Board has fulfilled its duty to "advise the President. . . and 
executive branch", what options does the Board have? 

D. What is your understanding of the term, “independent agency w'ithin the 
Executive Branch”? How' would you compare your authority to that of other, fully 
independent boards outside the Executive Branch, such as the Securities and Exchange 
Commission? 

The Board is given authorization for access to any Department, any information, any 
document, or any person to carry out its duties. And if that access is denied, the Board can ask 
the Attorney General to issue a subpoena. 

E. What recourse will the Board have if the Department of Justice is the executive 
branch component that is denying access to information? 

F. If it is the Office of the President that is denying the Board access to information, 
do you believe it is realistic that the Board will seek a subpoena from the Attorney- 
General, who reports to the President? 

(14) Use of International anti Foreign Law in Interpreting Privacy and Civil Liberties 
Issues 


At the hearing, Judge Wald noted her experience with international law, citing her time as 
a judge on the International Criminal Tribunal for Yugoslavia. This raises the disturbing 
problem of judges in the United States relying on international and foreign law in interpreting the 
U.S. Constitution and statutes. In a number of cases, justices of the Supreme Court have cited 
non-U.S. laws as support for overturning U.S. laws, such as those on execution of juveniles and 
of the mentally handicapped. Separate and apart from the ultimate wisdom of those decisions, 
the fact that justices had to rely on other countries' and international organizations’ opinions on 
legal matters, and not on the text, history, and structure of the Constitution and on American 
legal traditions, is concerning. In addition, as Justice Scalia has pointed out, those justices and 
the advocates of the use of international and foreign law only selectively cite it as relevant. They 
typically cherry-pick foreign and international legal decisions that support their favored policy 
positions, such as abolition of the death penalty, but ignore those that disagree -with their 
positions, such as restrictions on the availability of abortion in most countries around the world. 

The problem of selective use of international and foreign law in interpreting U.S. law 
would seem to be equally at issue for the members of the Privacy and Civil Liberties Oversight 
Board. Protections for privacy and civil liberties vary widely from one country to another. For 
example, the United States provides far more rights to the accused than most other countries. In 
much of Europe, defendants accused of terrorist crimes can be held for up to a week without 
charge or without seeing a neutral magistrate, rather than the Constitutionally required 48 hours 
in the United States. Likewise, virtually all European countries, as well as others around the 
world, require citizens to possess and carry a national identification card that must be presented 
to authorities upon demand. Such a requirement would be denounced in the United States, and 
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proposals for such a card have never been successful. Laws on surveillance, leaks of classified 
information, and racial profiling are also far more lenient in much of the rest of the world. 

At the same time, human rights advocates have greatly expanded the notion of 
international human rights law to cover areas of privacy and civil liberties, and they are fond of 
citing to international treaties, such as the International Covenant on Civil and Political Rights, 
as support for their attacks on U.S. law and appropriate interpretations of the U.S. Constitution. 
Like-minded members of international bodies, mainly law professors from around the world, 
such as the U.N.’s “special rapporteurs,” parrot these arguments. Meanwhile, the non- 
democratic majority of the U.N. General Assembly passes resolutions against the United States 
motivated by dislike of our foreign policy and tradition of freedom and capitalism. Then human 
rights advocates claim that “international law” supports their positions. 

A. If confirmed, do you commit that your evaluations of the legality and propriety of 
U.S. government actions to fight terrorism, as they relate to the protection of privacy and 
civil rights, will be based exclusively on the requirements of the U.S. Constitution, as 
interpreted by the Supreme Court, and on U.S. law, and not on foreign countries' laws or 
on allegations of what international law requires? 
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Questions submitted by Senator Klobuchar for David Medine, James 
Dempsey, Rachel Brand, Elisebeth Collins Cook, and Patricia Wald 

question s for the record 

From Senator Amy Klobuchar 

“ Nominations to the Privacy and Civil Liberties Oversight Board ” 

April 18, 2012 


Questions for all witnesses 

Question No. 1: Career Experience 

You have all established very impressive careers with experience working in both public service 
and private legal practice. 

• Can you describe any experiences you have had in your career in balancing civil liberties 
with national security or other priorities? 

• How did you go about analyzing such conflicts? 


Question No. 2: Privacy Concerns in the Commercial Arena 


Privacy concerns are not just present in the national security context, but also in the commercial 
arena and with respect to the government’s regulation of commerce. 

* Can you talk about how the dynamics or considerations of privacy might be different in 
commercial contexts as opposed to security contexts? 

• Specifically, how can industry, including telecommunications firms, and the government 
work together to improve our approach to privacy issues? 
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Questions submitted by Senator Leahy for David Medine 


Written Questions of Senator Patrick Leahy, 

Chairman, Senate Committee On The Judiciary 
To David Medine, Nominee for Chair, Privacy and Civil Liberties Oversight Board 

Hearing on “Nominations to the Privacy and Civil Liberties Oversight Board ” 

Held April 18, 2012 


Data Retention 


On March 22, the Director of National Intelligence and the A ttorney General jointly released new 
guidelines governing the acquisition and retention of data by the National Counterterrorism Center 
(NCTC). Under these new guidelines, it is now conceivable that the NCTC could retain vast amounts of 
data regarding U.S. citizens for up to five years - well beyond the six months that was allowed under the 
previous guidelines. The new guidelines specifically slate that the Privacy and Civil Liberties Oversight 
Board shall have “ access “ to all relevant NCTC records, reports, and other material relevant to its 
oversight of NCTC. However, the guidelines do not require any of the oversight and compliance 
reporting logo to the Privacy and Civil Liberties Oversight Board. 

Mr. Medine, as Chair of the Privacy and Civil Liberties Oversight Board, how would you view the 
Board's role in reviewing this new policy and other emerging policy issues that involve the collection and 
retention of Americans' personal data? 

If confirmed as Chair of the Privacy and Civil Liberties Oversight Board (PCLOB), oversight of 
information collection, use and retention policies, such as the recently released National Counterterrorism 
Center (NCTC) guidelines, would be a top Board priority. The accumulation of vast quantities of 
personal information by the government raises both privacy and civil liberties concerns. PCLOB, if 
reestablished, would be proactive in overseeing these types of guidelines, gathering enough information 
to make an informed judgment about whether the program appropriately takes into account privacy and 
civil liberties concerns. This would be the case whether or not the guidelines contain their own oversight 
or compliance reporting mechanisms. 

In 2008, the Department of Homeland Security issued Fair Information Practice Principles (FIPPs). 

These FIPPs would provide a useful starting point for the Board in analyzing whether a program, or 
proposed change in a program such as the extension of record keeping for up to five years, raise concerns. 
The FIPPs are: transparency, individual participation, purpose specification, data minimization, use 
limitation, data quality and integrity, security and accountability and auditing. In the case of the 
guidelines, the data minimization principle states that information should only be retained for as long as is 
necessary to fulfill the specified pm pose. PCLOB, if constituted, would examine whether the expansion 
r u-dkee; ° iti six months to up ‘<vc ms is nece- 

An important oversight consideration is the efficacy of a program. In considering when privacy and civil 
liberties has properly been taken into account, PCLOB would examine the goals of a program and how 
well it was meeting those goals. If any program involving the collection and use of American’s personal 
information is found to be problematic, where practical, PCLOB would work constructively with the 
relevant agency or agencies to convey recommended changes and assess whether alternative approaches 
would be possible that would address privacy and civil liberties concerns while still accomplishing the 
program’s goals. 
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ANSWERS 

Responses by David Medine to questions submitted by Senator Grassley 


Senator Chuck Grassley 
Questions for the Record 

Responses of David Medine, Nominee, to be Chairman and Member of the Privacy and 
Civil Liberties Oversight Board 

(1) Scope of the Board’s Authority and Responsibilities of its Members 

Following the terrorist attacks on 9/1 1, Congress made a number of reforms in order to 
protect the nation from further terrorist attacks. These reforms included tearing down the 
artificial “wall” between law enforcement and national security cases that the Justice 
Department had created; passage of the USA PATRIOT Act; reforming the intelligence 
community; and updating the Foreign Intelligence Surveillance Act (FISA). 

All told, the various reforms, recommended by the 9/11 Commission and then 
implemented, have strengthened our national security and have helped to prevent another major 
terrorist attack on U.S. soil. However, we must remain vigilant against terrorist threats and not 
let down our guard. That said, some have argued that all these reforms to our intelligence, law 
enforcement, and national security agencies have been at the cost of civil liberties and individual 
rights. Recognizing this concern, the 9/1 1 Commission recommended that Congress create the 
Privacy and Civil Liberties Oversight Board to oversee the new authorities granted to these 
agencies. 

Congress also acted by passing and signing into law the Intelligence Reform and 
Terrorism Prevention Act of 2004, which included provisions creating the Privacy and Civil 
Liberties Oversight Board in statute. In 2007, legislation updated the board’s statute, 
reestablishing it as an independent agency in the executive branch. 

As President Obama waited until December 2010 to nominate two of the five Board 
members and other three were not nominated by President Obama until December 2011, the role 
of the PCLOB has yet to be fleshed out and many details of the scope of its authority remain 
unclear. Thus, the philosophical perspectives of the board members of the utmost importance, 
and your thorough answers are appreciated. 


A. What is your philosophy about privacy and civil liberties, esnecially when 

considered in the context or national security law enforcement on. ! rvhvrseeprit\> 
efforts? 

I share the philosophy expressed by Congress in the 9/1 1 Commission Act: 

(1) In conducting the war on terrorism, the Government may need additional 
powers and may need to enhance the use of its existing powers. 

(2) This shift of power and authority to the Government calls for an enhanced 
system of checks and balances to protect the precious liberties that are vital to our 
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way of life and to ensure that the Government uses its powers for the purposes for 
which the powers were given. 

(3) The National Commission on Terrorist Attacks Upon the United States 
correctly concluded that “The choice between security and liberty is a false choice, 
as nothing is more likely to endanger America’s liberties than the success of a 
terrorist attack at home. Our history has shown us that insecurity threatens liberty. 
Yet, if our liberties are curtailed, we lose the values that we are struggling to 
defend.” 

B. Describe how you would view your role as a member of this Board. Specifically, 
do you see the position as akin to that of a judge, an advocate, an investigator or 
something else? And if you see yourself as having the role of an advocate, which 
groups or interests wilt you he advocating on behalf of if confirmed? 

If confirmed, my role would be to work to preserve our civil liberties and privacy 
while maintaining a vigorous defense against terrorism. As provided in the 9/1 1 
Commission Act, the Board’s role is to provide independent advice and counsel on 
policy development and implementation and oversight of regulations, policies and 
procedures, information sharing practices, and other executive branch actions 
relating to efforts to protect the Nation from terrorism. I see myself as an advocate 
for preserving America’s liberties and not for any special interest groups. 

C. Do you believe that your work on the Board must be impartial and neutral? Or do 
you believe that in carrying out your work, you would be free to have empathy for 
certain positions or groups? 

If confirmed, I believe my work on the Board must be impartial and neutral. 

D. In the area of privacy and civil liberties, do you have any heroes or role models? 
And if you do, who are they and why are they your heroes or role models ? 

No. 

(2) Views on Duplication Existing Government Privacy and Civil Liberties Efforts 

The Board was created in the Intelligence Reform and Terrorism Prevention Act of 2004, as 
amended in 2007. The same legislation also created the Office of the Director of National 
Intelligence (ODNI). And consistent with th > provisions of the Act, within ODNI there is an 
Office off. i.~cy and Civil Liberties. And the De t ..ric.cni of Jus. l..~. _ , paired by Us 200.1 
reauthorization, has a Chief Privacy and Civil Liberties Officer with a supporting office. The 
Department of Homeland Security has a statutorily created Office of Civil Rights and Civil 
Liberties and a separate Office of Privacy. And the Department of Defense has a Privacy and 
Civil Liberties Office, as well as the State Department, and other departments and agencies. The 
Board ’s authorizing legislation provides that the Board will "receive reports from " other similar 
offices in the Executive Branch, ‘‘make recommendations ” to those other offices, and 
“ coordinate " their activities. It ’s not clear what the unique contribution of the Board is to this 
arrangement. 
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Although the Board has been on the books for many years, it has yet to actually function. 
Meanwhile, each of the relevant agencies in the war on terrorism — the Director of National 
Intelligence (DNI), Department of Justice (DOJ), Department of Defense (DOD), Department of 
Homeland Security (DHS), and others — have their own similar office. In fact. Homeland 
Security actually has two separate offices, one just for privacy, and one for civil rights and civil 
liberties - both created by the Homeland Security Act. Depending on how it is implemented, the 
Board is in danger of becoming another layer of bureaucracy. 

I am interested in your views on what you envision your unique contribution might be, 
considering the vast number of privacy offices that currently exist. How do you plan to 
coordinate with these offices? 

A. Can you describe what the privacy and civil liberties office does at the Office of the 
Director of National Intelligence (ODNI)? 

According to the ODNI website: 

The office is led by the Civil Liberties Protection Officer, a position established by 
the Intelligence Reform and Terrorism Prevention Act of 2004. Reporting directly to 
the Director of National Intelligence, the Civil Liberties Protection Officer oversees 
compliance with civil liberties and privacy requirements within the ODNI and 
ensures that civil liberties and privacy protections are incorporated into policies and 
procedures developed and implemented by the elements of the Intel ligence 
Community (IC). 

Under his leadership, the Civil Liberties and Privacy Office (CLPO) ensures that the 
1C operates in a manner that advances national security while protecting the 
freedoms, civil liberties, and privacy rights guaranteed by the Constitution and federal 
law. 


Drawing on a broad legal and policy framework, and in concert with partner offices 
and institutions, the CLPO provides oversight, advice, guidance, education, and 
training. CLPO engages in public outreach and communication initiatives that foster 
awareness of how the IC accomplishes its intelligence mission while protecting 
Constitutional values. 

71. . CLPO also reviews, assesses, and, where appropriate, investigate. plaints 
atiu oiner imorrnation inuicanng possime aouses or civil liberties and privacy in tne 
administration of ODNI programs and operations. 

B. Can you describe what the privacy and civil liberties o ffice does at the Department of 
Homeland Security (DHS)? 

As DHS states on its website: 
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The Department of Homeland Security (DHS) divides its functions into two separate 
offices: the Privacy Office and the Office for Civil Rights and Civil Liberties. 

The Department of Homeland Security Privacy Office is the first statutorily required 
privacy office in any federal agency, responsible for evaluating Department 
programs, systems, and initiatives for potential privacy impacts, and providing 
mitigation strategics to reduce the privacy impact. The mission of the Privacy Office 
is to preserve and enhance privacy protections for all individuals, to promote 
transparency of Department operations, and to serve as a leader in the federal privacy 
community. The office vmrks with every DI1S component and program to ensure 
that privacy considerations arc addressed when planning or updating any program, 
system or initiative. It strives to ensure that technologies used at the Department 
sustain, and do not erode, privacy protections. 

The Privacy Office: 

• Evaluates Department legislative and regulatory proposals involving coilcclion, 
use, and disclosure of personally identifiable information (PII); 

• Centralizes FOIA and Privacy Act operations to provide policy and programmatic 
oversight, and support implementation across the Department; 

• Operates a Dcpartmcnt-widc Privacy Incident Response Program to ensure that 
incidents involving PII arc properly reported, investigated and mitigated, as 
appropriate; 

• Responds to complaints of privacy violations and provides redress, as appropriate; 
and 

• Provides training, education and outreach to build a culture of privacy across the 
Department and transparency to the public. 

The Office for Civil Rights and Civil Liberties supports the DHS mission to 
secure the nation while preserving individual liberty, fairness, and equality under 
the law. 

CRCL integrates civil rights and civil liberties into all of the Department 
activities: 

• Promoting respect for civil rights and civil liberties in policy creation and 
implementation by advising Department leadership and personnel, and state and 

i/V'rf I nfiHppr^. 

• Communicating with individuals and communities whose civil rights and civil 
liberties may be affected by Department activities, informing them about policies 
and avenues of redress, and promoting appropriate attention within the 
Department to their experiences and concerns. Investigating and resolving civil 
rights and civil liberties complaints tiled by the public regarding Department 
policies or activities, or actions taken by Department personnel. 

• Leading the Department's equal employment opportunity programs and 
promoting workforce diversity and merit system principles. 
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C. Can you describe what the privacy and civil liberties office does at the Department of 
Justice (DOJ)? 

DOJ, on its website, describes the functions of the privacy and civil liberties office as: 

The Office of Privacy and Civil Liberties (OPCL) supports the duties and 
responsibilities of the Department’s Chief Privacy and Civil Liberties Officer 
(CPCLO). The principal mission of OPCL is to protect the privacy and civil liberties 
of the American people through review', oversight, and coordination of the 
Department's privacy operations, OPCL provides legal advice and guidance to 
Departmental components; ensures the Department’s privacy compliance, including 
compliance with the Privacy Act of 1974, the privacy provisions of both the E- 
Govcmment Act of 2002 and the f ederal Information Security Management Act, as 
well as administration policy directives issued in furtherance of those Acts; develops 
and provides Departmental privacy training; assists the CPCLO in developing 
Departmental privacy policy; prepares privacy-related reporting to the President and 
Congress; and reviews the information handling practices of the Department to ensure 
that such practices arc consistent with the protection of privacy and civil liberties. 

D. Can you describe what the privacy and civil liberties office does at the Department of 
Defense (DOD)? 

The DOD website provides the following description of the privacy and civil liberties 
office: 

The mission of the Defense Privacy and Civil Liberties Office is to implement the 
Department of Defense's Privacy and Civil Liberties programs through advice, 
monitoring, official reporting, and training. The DPCLO is responsible for 
implementation of the Department of Defense (DoD) Privacy Program. 

The Program is based on the Privacy Act of 1974, as amended (5 U.S.C. § 552a), as 
implemented by Office of Management and Budget (OMB) (OMB Circular A- 130) 
and DoD regulatory authority (DoD Directive 5400.1 I and DoD 5400.1 1-R), and is 
intended to provide a comprehensive framework regulating how and when the 
Department collects, maintains, uses, or disseminates personal information on 
individuals. The purpose of the Program is to balance the information requirements 
and needs of the Department with Use privacy interests and concerns of the individ al. 

In discharging this assigned responsibility, the Defense Privacy and Civil Liberties 
Office performs multiple functions, to include: 

• Developing policy, providing program oversight, and serving as the DoD focal 
point for Defense Privacy matters. 

• Providing day-to-day policy guidance and assistance to the DoD Components in 
their implementation and execution of their Privacy Programs. 


5 



404 


• Reviewing new and existing DoD policies which impact on the personal privacy 
of the individual. 

• Reviewing, coordinating, and submitting for publication in the Federal Register 
Privacy Act system of records notices and Privacy Act rulemaking by the DoD 
Components. 

• Developing and coordinating Privacy Act computer matching programs within the 
DoD Components and between the DoD Components and other Federal and State 
agencies. 

• Providing administrative and operational support to the Defense Privacy Board, 
the Defense Data Integrity Board, and the Defense Privacy Board Legal 
Committee. 

E. How will the Board's work differ from these offices? 

The Board will bring a fresh, independent perspective to the issues addressed by the 
privacy and civil liberties officers, especially because four of the five board members 
will remain employed outside of government while serving on the Board. In the 
course of interacting with numerous agencies, the Board w ill be able to have a 
government-wide perspective, including a sense of how precedents established by one 
agency might affect other agencies. As an independent agency, the Board would not 
answer to the head of any of the agencies to which the privacy and civil liberties 
officers report. In addition, the Board’s implementing statute calls upon the Board, 
when appropriate, to coordinate the activities of the privacy and civil liberties 
officers. 

F. How will you ensure that you do not duplicate the efforts of these offices? 

Under the implementing statute, the Board will receive and review reports and other 
information from the privacy and civil liberties officers. This will provide the Board 
the opportunity to determine what efforts and actions those officers have already 
undertaken to avoid duplication, in some cases, this will mean certain matters require 
no further attention; in others the Board will be able to build upon the work already 
done, Given limited budgets and the desire to not unduly burden counterterrorism 
efforts, it is in no one’s interest to duplicate efforts. 

G. If an agency, or the President himself, disagrees with input the Board provides on a 
particular action or oolicv w hat will voi: d'- ‘ 

Under the Board’s authorizing legislation, if a proposal is reviewed by the Board, the 
Board advises against implementation, and notwithstanding such advice, actions were 
taken to implement the proposal, the Board is required to address in reports to 
Congress. 

H. Do you plan to make recommendations to Congress on legislation? If so, please 
describe how you will approach that effort. 
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One of the Board’s key responsibilities is to review proposed legislation related to 
efforts to protect the Nation from terrorism. This review could involve 
recommending changes or additions to such legislation. As part of the Board’s 
reporting function, there may be instances in which the Board’s recommendations 
could include legislative proposals for Congress’ consideration. 

(3) Preventing the Rebuilding of the “Wall” Between National Security and Law 

Enforcement. 

One of the failures of the pre-9/11 mindset was the strict separation between law 
enforcement and intelligence operations. The 9/11 Commission found that the “wall” created in 
the 1 990s in the FBI and DOJ between collection of information for foreign intelligence 
purposes and the use of information to prevent terrorist acts inhibited crucial information 
sharing. Breaking down that wall has been one of the great successes of the post-9/1 1 
reorientation of DOJ and the FBI to terrorism-prevention, not just post-hoc crime solving. In 
addition, the 9/11 Commission found that the “ stove-piping ” of information among national 
security agencies was harmful to finding, tracking, and capturing terrorists. It was this “stove- 
piping” that prevented anyone from fully “connecting the dots ” to find the 9/11 terrorists. 

However, many privacy and civil liberties advocates oppose widespread sharing of 
information across agencies because of the fear that it allows the government to aggregate too 
much information about individuals. Without such capabilities, however, full pictures of 
terrorists will not be possible, connections among them will be missed, and terrorist networks 
will go undetected. 

When asked about how you will ensure that none of your work contributes to the creation of 
a new “wall" between law enforcement and intelligence, you seemed to agree that the wall 
should remain down, and that you would find ways to protect both the interests of law 
enforcement and civil liberties. There also appeared to be agreement among the panel of 
nominees that you should be involved at the design stage in creating law enforcement tools that 
implicate privacy or civil liberties concerns. 

A. Based on your previous responses, please explain in greater detail how you plan to 
accomplish “finding ways to protect the interest of law enforcement and civil 
liberties. " and “ being involved at the design stage? " 

A central function of the Board would be to strike the right balance between civil 
l; bertie c and lav. ‘’nt" -<«er~ v "* dirc"'ed '■'"•"■"I '•er>!'.? M ’ng terrorism. The best way 
this can be done with new programs is lor the Board to be involved at their design 
stage. For instance, if a program is proposed that might negatively impact on civil 
liberties, the Board might be able to work with the agency to redesign the program in 
a way that accomplishes the agency’s goals while eliminating the civil liberties 
impact of the program. This could involve changes in the types of information 
collected or the duration for which it was retained. 

B. How will you ensure that none of your work contributes to the creation of a new 
“wall ” between law enforcement and intelligence? 
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As you note, there appears to be agreement among the nominees that a new ‘'wall” 
should not be created. If confirmed, this means the Board can be expected to be 
sensitive to any proposals that would move in this direction and avoid contributing to 
the creation of such a wall. 

C. What is your view of the relationship between law enforcement and intelligence 
gathering? 

Both law enforcement and intelligence gathering collect information that is useful in 
combatting terrorism. So long as they are both collecting the information lawfully, 
and so long as they share the information within the approved legal framework and 
guidelines, such sharing should be encouraged. 

D. What is your view of the importance of information sharing between all Executive 
Branch agencies in order to ensure that someone can “connect the dots ” to find 
terrorists? 

The sharing of information between Executive Branch agencies to “connect the dots” 
is of central importance as discussed in depth in the 9/1 1 Commission Report. In 
response, Congress, in the Intelligence Reform and Terrorism Prevention Act of 
2004, created “an information sharing environment" (1SE) for sharing of terrorism 
information in a manner consistent with national security and with legal standards 
applicable to privacy and civil liberties. Demonstrating it importance, Congress has 
specifically required the Board to review the implementation of the information 
sharing guidelines required under the 2004 law. 

E. Do you oppose " stove-piping ” of information by Executive Branch agencies, in order 
to ensure that someone can “ connect the dots " to find terrorists? Please explain. 

I oppose “stove-piping” of information as it has been shown to prevent “connecting 
the dots.” Information sharing should be done with due consideration of privacy and 
civil liberties concerns and consistent with legal requirements and guidelines, such as 
the 1SE guidelines. 


(4) Opinions on Patriot Act & F ISA Provisions 

The PATRIOT Act provides tools in the fight against violent acts of terrorism and was 
reauthorized last year. It provides authority to a court to authorize a roving wiretap to obtain 
foreign intelligence information not concerning a U.S. person, under Section 206. It provides 
authority to a court to authorize obtaining records and information under Section 215, like a 
grand jury subpoena. And National Security Letters can be used like administrative subpoenas, 
but with high-level approvals. 

The FISA Amendments Act (FAA) will expire at the end of 2012. The Intelligence Committee 
and the Judiciary Committee will have to address reauthorization of this highly classified 
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national security tool soon . / am interested in your opinions about the national security and 
anti-terrorism tools in current law. 

A. Would you vote to reauthorize the PATRIOT Act. as it now reads? If not, why not? What 
would you change? 

B. Are there any tools authorized by the Patriot Act that you have concerns about? If so, 
please list those provisions and why you have concerns with them. 

C. What about the Foreign Intelligence Surveillance Act (FISA) - would you vote to 
reauthorize it, as it now reads? If not, why not? What would you change? 

D. Are there any tools authorized by the FISA Amendments Act that you have concerns 
about? If so, please list those provisions and why you have concerns with them. 

E. Please describe when or how you have dealt with the FISA law? 

In response to questions (A)- (E), Congress has devoted considerable attention to the 
reauthorization of the Patriot Act and prior amendments to the Foreign Intelligence Surveillance 
Act (FISA). These laws both provide important authority to the Executive Branch to combat 
terrorism. A review and comment on this type of legislation is squarely within the Board’s 
mandate. If confirmed, I would carefully examine these laws along with the other Board 
members, consistent with the Board’s mandate, and provide feedback to the Congress on 
reauthorization and potential amendment of these laws. The factors 1 would consider are 
whether the need for the government power is balanced with the need to protect privacy and civil 
liberties, there is adequate supervision of the use by the executive branch of the power to ensure 
protection of privacy and civil liberties, and there are adequate guidelines and oversight to 
properly confine its use. This process would address whether any of the authorized tools raise 
concents. 1 have not had any personal dealings with the FISA law. 

(5) Views on the Use of the Traditional Law Enforcement Model or Military Commissions 

in Counterterrorism 

We 've been fighting the war on terrorism for more than 10 years. One of the key debates in 
the public has been the difference between war and law enforcement. For example, the creation 
and operation of military commissions has been very controversial, with many people opposing 
if pi- "sc even for terrorists capluf-t Some ward ‘Frm to b: tried ’h-Wm courts 

in the United States. Other controversial topics have included detention authority, enhanced 
interrogation, surveillance, and drone strikes. Some people want all of these to be subject to 
court review and constitutional and other legal restrictions. But how one approaches these 
problems may be determined by whether one believes we are at war or only engaged in law 
enforcement. Please explain your views on the following: 

A. Do you believe that we are engaged in a war on terrorism? 
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I believe that m appropriate cases it is permissible to use military power to combat 
terrorism. 

B. Do you think that there are times when a law-of-war paradigm is appropriate, or 
should eveiy action by the Executive Branch be governed by standard law 
enforcement models? 

As noted in response to Question (A), I believe that there arc times when a law-of- 
war approach is appropriate to combat terrorism. 

C. // the law enforcement mode l is appropriate, please give some examples of why it is 
superior to a law-of-war model. 

There may be times when the law enforcement model is appropriate. When it is, it 
can provide greater transparency and the perception of neutrality due to the 
independent decision making by a separate branch of government. This has been 
demonstrated in numerous successful terrorism-related prosecutions. 

D. Specifically, do you think military commissions have a place in the war on terrorism? 
Do you think that Miranda warnings must always be given to terrorist suspects? Do 
you think military operations conducted abroad should be reviewed by federal 
courts? 

There can be a place for military commissions to address certain terrorist acts. In 
some contexts, such as the battlefield, Miranda warnings would not be required. 
Likewise, in some circumstances, federal habeas corpus should be available. 

(6) Views on Race and Ethnicity Relating to Terrorism Cases 

On April 1 7, 2012, the Senate Judiciary Committee, Subcommittee on the Constitution, Civil 
Rights, and Human Rights, held a hearing entitled “ Ending Racial Profiling in America. ” 

A. Do you believe that focusing the limited resources of an investigative agency where 
they are most likely to make an impact is the best method for combating terrorism? 

Yes, given limited resources, it makes sense for an investigative agency to focus on 
areas where it can have the most impact, if done in a legal, non-d's'-riminatory 
tcl&fhOii. 

B. How do you address the homegrown terrorism threat, and the appropriate response 
to it, while completely ignoring race, religion, or ethnicity as a factor in the 
investigation? 

One of the challenges of detecting and preventing homegrown terrorism threats is the 
fact that it is often not linked to any of the characteristics mentioned. As a result, 
the key is to develop intelligence regarding individuals and plots as the basis for 
taking action. 
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C. While most, including me, agree that racial profiling is unacceptable, is the same true 
for profiling foreign nationals coming to the U.S. from certain high-risk foreign 
nations? 

In general, profiling of foreign nationals based solely on their point of departure to 
the United States is inappropriate. However, there may be intelligence regarding a 
plot being developed or partially implemented in a particular foreign country that 
could, under some circumstances, justify heightened scrutiny of visitors from that 
country linked to other information about the plot. 


(7) Targeted Killing of Anwar A1 Awlaki 

On March 5, 2012, Attorney General Holder gave a speech on national security matters to 
students at Northwestern University School of Law. In his speech. Attorney General Holder 
discussed a number of national security issues, including the Authorization for Use of Military 
Force (A UMF), the Foreign Intelligence Surveillance Act (FISA), adjudication of al Qaeda 
terrorists via civilian courts or military commissions, and the authority to kill American citizens 
working for a l Qaeda abroad. Specifically, in discussing the President 's unilateral authority to 
kill an American citizen abroad. Attorney General Holder stated, " ‘Due Process ’ and judicial 
process ’ are not one and the same, particularly when it comes to national security. The 
Constitution guarantees due process, not judicial process. ” 

Attorney General Holder further argued that "jtjhe Constitution 's guarantee of due process 
is ironclad, and it is essential — but, as a recent court decision makes clear, it does not require 
judicial approval before the President may use force abroad against a senior operational leader 
of a foreign terrorist organization with which the United States is at war - even if that individual 
happens to be a U.S. citizen. " The Attorney General thus argued that the President has the 
constitutional power to authorize the targeted killing of an American citizen without judicial 
process. 

The Board has broad jurisdiction to “review actions the executive branch takes to protect the 
Nation from terrorism, ensuring that the need for such actions is balanced with the need to 
protect privacy and civil liberties. ” 

When asked if you believe the President has the power to target, and kilt, an A merican citizen 
ba:.<„h upon c.v. process that does not ...JuJt Judicial pr ,<.~.,.,, all responaea 

you did not have enough information about the a I Awlaki scenario to make a judgment call. 
Regardless of the White House's failure to make its legal reasoning public, please respond to the 
f ollowing question based on your own opinions or beliefs. 

A. Do you believe the President has the power to target, and kill, an American citizen 

abroad based upon due process that does not include judicial process? Why or why not? 

Under some circumstances, 1 believe the President would have the power to target and 
kill an American citizen abroad based upon due process that does not include judicial 
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process. For instance, the President, as Commander in Chief, may in appropriate cases 
make such a decision in the event the American citizen has joined forces with foreign 
powers in armed conflict against the United States. There may be other situations in 
which this power exists and it would be within the scope of the Board’s mandate to 
address them. 

When asked if you believe the Board would have the power to declare the President ’s 
actions, in targeting American citizens abroad, a violation of constitutional civil liberties, most 
of you responded that you viewed your role as providing oversight and advice, and reporting to 
Congress. Mr. Dempsey stated that he believed the Board probably does not have the power to 
make “ declarations . ” Please respond in greater detail than in your testimony to the following 
question, and also indicate whether or not you subscribe to Mr. Dempsey 's belief that the Board 
does not have power to make "declarations. ” 

B. Do you believe the Board would have the power to declare the President 's actions, in 
targeting American citizens abroad, a violation of constitutional civil liberties? 

The Board is authorized by statute to provide advice and counsel, including resulting 
findings, conclusions, and recommendations. The statute docs not address the making of 
declarations. 

C. Do you support Attorney General Holder 's public statement that due process does not 
necessarily include judicial process when it comes to national security? Which national 
security matters require judicial process and which ones do not? 

As noted above, there may be situations in which due process does not require judicial 
process in the national security context. A determination of when this is the case would 
be specific to particular facts and circumstances and an appropriate topic for Board 
review and advice. 

D. If confirmed, would you request a copy of the legal reasoning used to justify the al Awlaki 
killing? Would you support Congress having a copy? As this legal reasoning implicates 
important constitutional rights, would you support the memo being made public, with 
appropriate security redactions? 

If confirmed, and if the Board decided to focus its attention on the al Awlaki matter, I 
would fever requesting a copy of the legal reasoning to inform the Board's a:.; sideration. 
It docs not appear to be witluri ttic Boaru s aumority to determine whethei c ongress 
should have access to Justice Department records. As a general matter, and as reflected 
in the Board’s authorizing statute, 1 would favor making information, such as the memo, 
public consistent with legitimate security and legal considerations. 

(8) Classified Information 

To carry out its ditties, the Board is authorized to have access to information from any 
Department or agency within the executive branch, including classified information. To manage 
that classified information appropriately, the Board shall adopt "rules, procedures . . . and other 
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security" "after consultation with the Secretary of Defense, the Attorney General, and the 
Director of National Intelligence. " Please elaborate on background and experience in dealing 
with classified information. 

A. Do you currently have a security clearance? 

No. 

B. How do you plan to hold classified information without a SCIF? Do you anticipate 
asking Congress to give you funds to build one? 

In order to perform its functions, the Board will require access to highly classified 
information that will require the use of a SCIF. If confirmed, the Board will consider 
options for obtaining access to a SCIF and will make appropriate budgetary requests 
to accomplish it. 

C. As a Board, how much time do you expect to spend reviewing classified information? 

There will be matters that the Board may undertake that would not require access to 
classified information or, at least, highly classified information. It is impossible to 
predict the amount or percentage of time that will require review of classified 
information until the Board has had an opportunity to convene and establish its 
priorities. 

D. If it 's a close call in determining whether to publish sensitive national security 
information, on which side do you err - the side of national security or public 
disclosure? 

If confirmed, I would generally favor public disclosure. However I would also be 
sensitive to and seriously consider the potential consequences of making sensitive 
national security information public. 

(9) Scope of Constitutional Protections 

Currently, national security law defines a U.S person as a U.S. citizen (USC), a Lawful 
Permanent Resident (LPR), a U.S. corporation, or a group whose members are substantially 
USCs or LPRs. FISA, 50 U.S. C. 1801. Some arg? : that all persons found in the linked States 
«r,oihu ttceivo me same, protections under the Constitution iiiui U.S. cituens posse- s 

A. Who should be entitled to protection as a U.S. person? 

As noted, FISA contains a definition of “United States person”, for FISA purposes, 
that includes “a citizen of the United States, an alien lawfully admitted for permanent 
residence (as defined in section 1101 (a)(20) of title 8), an unincorporated association 
a substantial number of members of which arc citizens of the United States or aliens 
lawfully admitted for permanent residence, or a corporation which is incorporated in 
the United States, but docs not include a corporation or an association which is a 
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foreign power, as defined in subsection (a)(1), (2), or (3) of this section." By 
contrast, “United States Person” is defined in Executive Order 12333 to mean “a 
United States citizen, an alien known by the intelligence element concerned to be a 
permanent resident alien, an unincorporated association substantially composed of 
United States citizens or permanent resident aliens, or a corporation incorporated in 
the United States, except for a corporation directed and controlled by a foreign 
government or governments.” If confirmed, 1 would consider whether and how these 
definitions should be reconciled in addressing the degree of Constitutional protection 
that should be provided to non-U.S. citizens found in the United States. 

B. Do you believe that the definition of U.S. person should be broader, to include 
persons in the process of apply ing for permanent residence, or do you believe it 
should it be restricted to the traditional statutory definition in FISA ? 

I have not previously considered this issue but, if confirmed, believe it would be an 
appropriate topic for Board consideration. 

C. If the definition of U.S. person is defined broadly, can it create problems for quickly 
sharing terrorism information? If not, why not? 

Defining U.S. person broadly would impose burdens on the sharing of terrorism 
information. The Board would be in a position to address whether the benefits of a 
broader definition justify any such increased burdens. 

(10) Scope of Authority to File Amicus Briefs 

The Board is given very broad ditties and authorities. The statute clarifies that this Board is 
to be treated as an agency and not an advisory committee. 

A. Do you believe it is within the Board's authority’ and power to file an amicus brief in a 

case? 

There is no express statutory authority for the Board to file amicus briefs. Given the 
Board’s extensive responsibilities and limited budget, filing amicus briefs would not 
likely be a prudent use of the Board’s resources. 

B. If the answer tc the above question is yes, and if it takes only three Board members A, 

make a quorum, can the Boara file an amicus Brief if two members don ’t agree; 

N/A 

C. If the answer to the above question is yes, could the two disagreeing members file a brief 

outlining their opposing view? 

N/A 
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/). Where in the statute do you find the authority that allows the Board to file an amicus 
brief? 

N/A 

(11) Cvbersecuritv Legislation 

Many of the Cybersecurity bills include language rebuilding the wall, by limiting the use of 
cyber-threat information for purposes outside Cybersecurity — including national security and 
counter intelligence. 

(1) Do you support recreating the wall as part of cybersecurity legislation? 

1 do not favor recreating the wall between national security and law enforcement as part 
of the cybersecurity legislation, 

(2) Regardless of what Congress does, do you think that a wall should exist between 
cybersecurity information sharing to prevent cyber-attacks and law enforcement? 

While I do not favor recreating the wall between national security and law enforcement, 
as noted in my response to Question 3 above, there would likely be a broader scope of 
information collected to prevent cyber-attacks that would require separate consideration, 
including potential use and disclosure restrictions. 

(3) At the hearing, many of you stated you have not studied this issue. Mr. Dempsey stated 
that, if confirmed, the Board would look closely at this issue. However, Mr. Dempsey 
added, “Congress is going to have a say on that issue, / think, before this board comes 
into creation, and we will work with the authorities and decisions that Congress makes 
on that cybersecurity legislation. ” While l appreciate your willingness to study the issue 
and your deference to Congress, I want to know your position on certain cybersecurity 
related topics. 

1. Do you support private networks, service providers, and private industry > sharing 
customer information with the Federal Government if that information evinces a 
cybersecurity threat or vulnerability to public or private systems? If not, why 
not? 

There is clearly an important benefit to having private networks, service 
providers, and private industry share cybersecurity threat or vulnerability 
information with the Federal Government. If confirmed, I would want to consider 
whether there should be any limitations or protections associated with such 
sharing depending on the nature of the entity sharing the information, the type of 
information being shared and the possible use and disclosure of such information. 
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2. What restrictions should be placed on information shared with the Federal 
Government? Should information be limited to metadata only or should it include 
contents of communications ? 

Depending on the nature of the information being shared, there may be greater or 
less need to provide associated privacy protections. For instance, there may be 
good reasons to accord less protection to metadata than the contents of 
communications. 

3. What restrictions should be placed upon cybersecurity threat information shared 
with the Federal Government? For example, should personally identifiable 
information (P1I) be minimized or redacted? Should the use of this information 
be limited to merely address cybersecurity threats or could it be used for national 
security, intelligence, counterintelligence, national security’, or criminal matters? 
If you believe it can be shared, what categories of the aforementioned purposes 
can it be shared? 

Consistent with fair information practices and the utility of the information for 
cybersecurity protection, personally identifiable information should be minimized 
or redacted. Secondary use of this information could implicate a wide range of 
legal and policy issues calling for case-by-case review. For instance, privacy and 
civil liberties protections in place elsewhere should not be circumvented by 
collecting information for cybcrsccurity purposes. 

4. How long should any shared information be retained? 

Given that the cyberthrcats tend to be time-limited, the “shelf life” of such 
information would presumably be relatively short, making it unnecessary for it to 
be retained for an extended period of time. 

(12) United States v. Jones 

In her concurrence in the recent case. United States v. Jones, 132 S. Ct. 945, 954 (2012) 
(Sotomayor, J„ concurring), .Justice Sotomayor agreed with Justice Alito that, “at the very least, 
‘longer term GPS monitoring in investigations of most offenses impinges on expectations of 
privacy, 

Her concurrence then elaborated that even with short-term monitoring, “some unique 
attributes of GPS surveillance relevant to the Katz analysis will require particular attention. ” 
Justice Sotomayor stated that GPS monitoring "generates a precise, comprehensive record of a 
person v public movements that reflects a wealth of detail about her familial, political, 
professional, religious and sexual associations. " She further indicated that she “would take 
these attributes of GPS monitoring into account when considering the existence of a reasonable 
societal expectation of privacy in the sum of one 's public movements. ” 
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A. With respect to Justice Sotomayor's discussion of the temporal elements of the 4th 
Amendment, please explain your interpretation of her statements and whether or not 
you support her position. 

Justice Sotomayor’s concurrence in United States v. Jones attempts to wrestle with 
the application of the Fourth Amendment to technologies that may not require a 
physical intrusion, going beyond the basis of the majority decision, which turned on 
the physical occupation of private property for the purpose of gathering information. 
While she and Justice Alito note, and 1 agree, that longer term GPS monitoring could 
infringe on the expectations of privacy protected under Katz, as duration of 
surveillance can change its nature, Justice Sotomayor also recognized that even short- 
term monitoring could implicate the Katz analysis. Thus, it is not clear what weight 
she would give to long term versus short term monitoring, as compared to the 
weighting of the nature of the monitoring and the type of information collected. 
Nonetheless, 1 agree with the need to carefully evaluate new technologies under the 
Fourth Amendment in light of temporal and other factors, as the Supreme Court has 
now done by extending protections in both Jones as well as in Kyllo v. United States, 
533 U.S.27 (2001). 

B. Do you believe the 4 lh Amendment has a temporal restriction ? Do you believe that 
information that is initially acquired lawfully may become subject to 4 ,h Amendment 
restrictions over time? 

Please see my response to (A). In general, information lawfully required is unlikely 
to become suspect under the Fourth Amendment retroactively. 

(T3) Agency Authority 

The statute establishes the Board as "an independent agency within the executive 
branch And the Board ‘‘shall’' analyze and review actions taken by the executive branch. The 
Executive Office of the President is obviously part of the executive branch, and nowhere is the 
President excluded from the Board ’s review and purview. 

A. Do you believe that the Board will have the duty to review and analyze actions of 
the President and the Executive Office of the President? 

The authorizing statute directs the Board to revi, ... m'-ons taken by “the 
executive branch” which would include the President and the Executive Office of 
the President. 

B. Do you believe that the Board will have the duty to review and analyze actions of 
the Vice President and the Office of the Vice President? 

See the response to (A). 
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C. If the Board disagrees with the actions taken by the President, Vice President, or 
either of their offices, after the Board has fulfilled its duty to "advise the 
President... and executive branch ", what options does the Board have? 

The Board has the option of reporting on the matter to Congress. In the case of 
proposals reviewed by the Board, the Board is required by statute to report on 
instances in which the Board advised against implementation and, 
notwithstanding such advice, actions were taken to implement the proposal. 

D. What is your understanding of the term, “ independent agency within the 
Executive Branch ’’? How would you compare your authority to that of other, fully 
independent boards outside the Executive Branch, such as the Securities and 
Exchange Commission? 

Congress did not define the term “independent agency within the Executive 
Branch.” However, given the history of the Board under prior legislation, it is 
clear that Congress intended the Board to engage in oversight, give its advice, 
provide Congressional testimony, develop and communicate its views, and issue 
its reports without prior review or approval by the White House. In this respect, 
the Board’s authority is similar to boards that have been established outside the 
Executive Branch, such as the Securities and Exchange Commission. In contrast 
to some other independent agencies, the Board does not have general rulemaking 
or law enforcement authority. 

The Board is given authorization for access to any Department, any information, any 
document, or any person to carry out its duties. And if that access is denied, the Board can ask 
the Attorney General to issue a subpoena. 

E. What recourse will the Board have if the Department of Justice is the executive 
branch component that is denying access to information? 

The Board’s authorizing statute provides an alternative mechanism from 
subpoenas for addressing cooperation by the Executive Branch. When 
information or assistance is unreasonably refused or not provided, the Board is 
-equired to report the chenr-sf-nccs tlv s?— * "*'*V Hqvor.t agency who in 
turn, required to ensure the Board is given access to the information, assistance, 
material, or personnel the Board determines necessary to carry out its functions. 

F. If it is the Office of the President that is denying the Board access to information, 
do you believe it is realistic that the Board will seek a subpoena from the A ttornev 
General, who reports to the President? 

See the response to (E). 
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(14) Use of International and Foreign Law in Interpreting Privacy and Civil Liberties 
Issues 


At the hearing, Judge Wald noted her experience with international law, citing her time 
as a judge on the International Criminal Tribunal for Yugoslavia. This raises the disturbing 
problem of judges in the United States relying on international and foreign law in interpreting 
the U.S. Constitution and statutes. In a number of cases, justices of the Supreme Court have 
cited non-U. S. laws as support for overturning U.S. laws, such as those on execution of juveniles 
and of the mentally handicapped. Separate and apart from the ultimate wisdom of those 
decisions, the fact that justices had to rely on other countries ’ and international organizations ’ 
opinions on legal matters, and not on the text, history, and structure of the Constitution and on 
American legal traditions, is concerning. In addition, as Justice Scalia has pointed out, those 
justices and the advocates of the use of international and foreign law only selectively cite it as 
relevant. They typically cherrv-pick foreign and international legal decisions that support their 
favored policy positions, such as abolition of the death penalty, but ignore those that disagree 
with their positions, such as restrictions on the availability of abortion in most countries around 
the world. 

The problem of selective use of international and foreign law in interpreting U.S. law 
would seem to be equally at issue for the members of the Privacy and Civil Liberties Oversight 
Board. Protections for privacy and civil liberties vary widely from one country to another. For 
example, the United States provides far more rights to the accused than most other countries. In 
much of Europe, defendants accused of terrorist crimes can be held for up to a week without 
charge or without seeing a neutral magistrate, rather than the Constitutionally required 48 
hours in the United States. Likewise, virtually all European countries, as well as others around 
the world, require citizens to possess and cany a national identification card that must be 
presented to authorities upon demand. Such a requirement would be denounced in the United 
States, and proposals for such a card have never been successful. Laws on surveillance, leaks of 
classified information, and racial profiling are also far more lenient in much of the rest of the 
world. 


At the same time, human rights advocates have greatly expanded the notion of 
international human rights law to cover areas of privacy and civil liberties, and they are fond of 
citing to international treaties, such as the International Covenant on Civil and Political Rights, 
as support for their attacks on U.S. law and appropriate interpretations of the U.S. Constitution. 
Like-minded members of international bodies, mainly law professors from around the world, 
such the U.N. ’s “special rapporteurs, "parrot these arguments. Meanwhile, the non- 
democrauc majority of the U.N. Ueneral Assembly passes resolutions agumsl me united States 
motivated by dislike of our foreign policy and tradition of freedom and capitalism. Then human 
rights advocates claim that "international taw" supports their positions. 

A. If confirmed, do you commit that your evaluations of the legality and propriety of 
U.S. government actions to fight terrorism, as they relate to the protection of privacy 
and civil rights, will be based exclusively on the requirements of the U.S. 

Constitution, as interpreted by the Supreme Court, and on U.S. law, and not on 
foreign countries ' taws or on allegations of what international law requires? 
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If confirmed, 1 would base my evaluation of the legality of counterterrorism actions 
based solely on U.S. law. Evaluations of the propriety of such actions would be 
based on U.S. standards and expectations though it could be informed by how other 
countries have addressed privacy concerns. 


20 



419 


Senator Chuck Grassley 
Additional Questions for the Record 

David Medine, Nominee, to be Chairman and Member of the Privacy and Civil Liberties 
Oversight Board 

(1) Chairman Responsibilities: 

The Board's authorizing statute provides for extremely broad, vaguely-defined purposes and 
functions. If it were to try to do everything the statute authorizes, it would he a large 
bureaucracy with intrusive powers that could become a serious impediment to effective 
counterterrorism efforts. For example, although nominally bipartisan, it is to be run primarily 
by one full-time chair (a Democrat) and four part-time commissioners. It is likely that the 
chairman will dominate selection of the staff. The statute provides vety broad authority for the 
board ’s functions. 

The Board is authorized to provide advice on, and oversight of policy development and 
implementation, as well as laws and regulations, of Executive Branch agencies. The board is to 
“continuously review " any actions by the Executive Branch. They are allowed access to any 
information they want, may compel production of documents or testimony through subpoena 
power, hold public hearings, report and testify to Congress, and oversee other privacy and civil 
liberty offices within the Administration. 

A. Please describe how you will accomplish the broad statutory mandate for the Board. 

In order for the Board to operate effectively, within its budget, and in a way that does not 
become an impediment to counterterrorism efforts, if confirmed, the Board members will 
have to carefully assess and prioritize the areas in which the Board can be most effective 
and add value. This will involve both oversight of targeted ongoing programs as well as 
providing feedback on new programs and legislative proposals. The Board will take 
advantage of information gathered by privacy and civil liberties officers and inspectors 
genera! so as not to duplicate their efforts. 

B. Will you prioritize certain functions or subject-matter areas? 

One of the first orders of business, if the Board nominees were confirmed, would be for 
the Boarri to meet and establish priorities for the types of programs it W’ 1 ' review. 

C. How large a staff do you expect to hire? What types of backgrounds will they have? 

It is not possible to anticipate the size of the Board’s staff until its budget is established. 
A critical first hire will be an Executive Director to handle the administrative aspects of 
starting a new independent agency. It will also bo important to have staff to handle legal 
and ethics issues the make sure they are properly addressed. There will be professional 
staff to assist the Board with its oversight and advice functions. The authorizing statute 
provides for the Board to make use of detailees who are Federal employees. This will 
provide an opportunity to have the benefit of employees with extensive experience on 
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counterterrorism efforts and privacy and civil liberties issues from various agencies and 
oihees. Staff hires will be made in consultation with Board members and without regard 
to political affiliation. 
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Responses by David Medine to questions submitted by Senator Grassley 

ANSWERS TO SENATOR KLOBUCHAR’S QUESTIONS FOR DAVID MEDINE 


QUESTIONS FOR THE RECORD 
From Senator Amy Kiobuchar 

“ Nominations to the Privacy and Civil Liberties Oversight Board ” 
April 18, 2012 


Questions for ail witnesses 

Question No. 1: Career Experienc e 

You have all established very impressive careers with experience working in both public service and 
private legal practice. 

* Can you describe any experiences you have had in your career in balancing civil liberties with 
national security or other priorities? 

• How did you go about analyzing such conflicts? 

While in private practice, 1 supervised two pro bono projects for the bipartisan Constitution Project that 
presented the opportunity to balance national security and criminal enforcement with civil liberties 
concerns. 

In 2007, American cities had begun to install networks of video cameras in public places to address the 
increased terrorism threat as well as other concerns about public safety. The cameras could be equipped 
with technologies such as high resolution and magnification, motion detection, infrared vision, and facial 
recognition — all linked to a powerful network capable of automated tracking, archiving, and identifying 
suspect behavior. The cameras could track a person’s movements throughout the city, capturing where 
they went, what they did, and with whom they associated, thus raising concerns about privacy, free 
speech and association, and equal protection. A report was prepared for the Constitution Project that 
balanced constitutional rights and values with legitimate law enforcement and anti -terrorism goals, by 
proposing guidelines for the proper management of video surveillance programs. The guidelines included 
requiring a clear statement of purpose for the program, conducting a civil liberties impact assessment, 
restricting tracking of individuals, providing public notice, and establishing safeguards to prevent abuse. 
This balance would permit use of video surveillance for legitimate purposes while respecting civil 
liberties ’■'alues. 

Two years later, I assisted the Constitution Project in developing a response to numerous federal 
agencies’ use of over 1 00 types of labels to designate information, which did not qualify for national 
security classification, as sensitive but unclassified (SBU) or controlled unclassified information (CUT). 
There were valid reasons for some documents that did not qualify for classification to, nonetheless, be 
treated as sensitive with controlled access. However, the SBU or CUI systems lacked any clear standards 
or accountability with the counterproductive effect of limiting the ability to share such information, which 
could be put to use in combatting terrorism, with other agencies. The Project’s report proposed that a 
balance be struck between openness in government and protecting sensitive information by creating 
common government standards and a presumption of openness, increasing access to information by other 
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federal agencies and the Congress, de-linking CU1 identification from responding to FOIA requests, and 
having these requirements extend beyond terrorist-related information. This approach respected the need 
to protect certain sensitive information while promoting public accountability and access. 

Both of these cases involved government programs with legitimate goals where the methods chosen 
raised civil liberties concerns. After analyzing the programs, it became clear that changes could be made 
and guidelines adopted that would permit the programs to proceed consistent with protecting civil 
liberties. 


Question No, 2: Privacy Concerns in the Commercial Arena 

Privacy concerns are not just present in the national security context, hut also in the commercial arena 
and with respect to the government ’ s regulation of commerce. 

• Can you talk about how the dynamics or considerations of privacy might he different in commercial 
contexts as opposed to security contexts? 

• Specifically, how can industry, including telecommunications firms, and the government work 
together to improve our approach to privacy issues? 

Whenever information is collected about individuals, privacy concerns can arise, whether it is collection 
by the government for national security purposes or by private firms for marketing purposes. In the 
commercial context, there is a tension between companies’ wanting as much information as possible 
about their customers, often to improve their ability to market new products and services, and some 
customers’ discomfort with the collection practices employed. By contrast, in the national security 
context, the government seeks to collect information with the goal of detecting and thwarting potential 
attacks on this country and locating and bringing to justice anyone who attempts or carries out such 
attacks. While protecting our national security is a shared goal, there are legitimate concerns about how 
much information is collected by the government that could prevent or chill the exercise of civil liberties 
and also could be subject to abuse. 

While these very disparate contexts give rise to privacy concerns, there are common approaches that can 
be used to address them. One effective approach is “privacy by design.” The best, most efficient time to 
address privacy is during the design process, whether it involves a counterterrorism program or a 
commercial website that wants to better understand its visitors. It is possible in program design to 
achieve governmental or commercial goals while respecting privacy concerns. However, it is far harder 
to make changes to an existing program to address privacy concerns. 

Another tool for protecting privacy the national security and commercial contexts is accountability The 

r.ivac> and Z'Al Lib ;i.!wOve.JgIn L-d is designed to sc ve on b 

information collection and use practices to make sure they strike the right privacy balance by exercising 
its oversight authority, including gathering data on what information is being collected and how it is being 
used. In the commercial context, accountability can be accomplished by providing consumers the 
opportunity to access information collected about them. The Federal Trade Commission and other 
government agencies can also use their investigative and enforcement powers to conduct oversight. Self- 
regulatory organizations can also play an important role. 

In addition to working on parallel tracks, there are opportunities for government and the industry to better 
protect individuals’ privacy. Fair information practices (FIPs) have been developed in the private and 
public spheres. Industry and government could share their approaches to effectively addressing FIPs. For 
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instance, the Privacy and Civil Liberties Oversight Board is authorized to hold public hearings at which 
industry and government could collaborate on effective ways to address privacy issues. 
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Responses by James Dempsey to questions submitted by Senators Leahy, 
Grassley, and Klobuchar 


Questions for the Record - Responses of James X. Dempsey 


Question from Chairman Leahy 

Data Retention 

On March 22, the Director of National Intelligence and the Attorney General jointly released 
new guidelines governing the acquisition and retention of data by the National Counterterrorism 
Center (NCTC). Under these new guidelines, it is now conceivable that the NCTC could retain 
vast amounts of data regarding U.S. citizens for up to five years ~ well beyond the six months 
that was allowed under the previous guidelines. The new guidelines specifically state that the 
Privacy and Civil Liberties Oversight Board shall have “access” to all relevant NCTC records, 
reports, and other material relevant to its oversight of NCTC. However, the guidelines do not 
require any of the oversight and compliance reporting to go to the Privacy and Civil Liberties 
Oversight Board. 

Mr. Dempsey, as a member of the Privacy and Civil Liberties Oversight Board, how would you 
view the Board’s role in reviewing this new policy and other emerging policy issues that involve 
the collection and retention of Americans’ personal data? 

A: If confirmed, 1 would recommend to the Chairman of the Board and fellow Board members 
that the Board view this issue within the broader context of the role and activities of the NCTC. 
In particular, I believe that the new guidelines on retention should be examined within the 
context of the full range of data that agencies share with the NCTC and how the NCTC uses that 
data. If confirmed, I would want to explore what other checks and balances, in addition to any 
specified time limit on data retention, are in place, or would be appropriate, to protect civil 
liberties while ensuing that the NCTC is able to fulfill its mission. On these questions, I would 
want to consult closely with the responsible officials at DHS, at the NCTC, and at other 
agencies. 
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Questions for the Record - Responses of James X. Dempsey 


Senator Chuck Grassley Questions for the Record 


(1) Scope of the Board's Authority and Responsibilities of its Members 

Following the terrorist attacks on 9/1 1, Congress made a number of reforms in order to 
protect the nation from further terrorist attacks. These reforms included tearing down the 
artificial “wall” between law enforcement and national security cases that the Justice Department 
had created; passage of the USA PATRIOT Act; reforming the intelligence community; and 
updating the Foreign Intelligence Surveillance Act (FISA). 

All told, the various reforms, recommended by the 9/1 1 Commission and then 
implemented, have strengthened our national security and have helped to prevent another major 
terrorist attack on U.S. soil. However, we must remain vigilant against terrorist threats and not 
lot down our guard. That said, some have argued that all these reforms to our intelligence, law 
enforcement, and national security agencies have been at the cost of civil liberties and individual 
rights. Recognizing this concern, the 9/1 1 Commission recommended that Congress create the 
Privacy and Civil Liberties Oversight Board to oversee the new authorities granted to these 
agencies. 

Congress also acted by passing and signing into law the Intelligence Reform and 
Terrorism Prevention Act of 2004, which included provisions creating the Privacy and Civil 
Liberties Oversight Board in statute. In 2007, legislation updated the board’s statute, 
reestablishing it as an independent agency in the executive branch. 

As President Obama waited until December 2010 to nominate two of the five Board 
members and other three were not nominated by President Obama until December 2011, the role 
of the PCLOB has yet to be fleshed out and many details of the scope of its authority remain 
unclear. Thus, the philosophical perspectives of the board members of the utmost importance, 
and your thorough answers are appreciated. 


A. What is your philosophy about privacy and civil liberties, especially when 

considered in the context of natf ;ns! sr~arity 'a\ — f~r — tv/ 3r<! cybe.-'.-r." 

efforts? 

A: My philosophy on this matter is the same as that expressed in the findings of Congress in 
Section 1061(b) of the National Security Intelligence Reform Act of 2004, as amended by 
Section 801(a) of the 9/1 1 Commission Act: 

“(1) In conducting the war on terrorism, the Government may need additional 
powers and may need to enhance the use of its existing powers. 

“(2) This shift of power and authority to the Government calls for an enhanced 
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system of checks and balances to protect the precious liberties that are vital to our 
way of life and to ensure that the Government uses its powers for the purposes for 
which the powers were given. 

“(3) The National Commission on Terrorist Attacks Upon the United States 
correctly concluded that 'The choice between security and liberty is a false 
choice, as nothing is more likely to endanger America’s liberties than the success 
of a terrorist attack at home. Our history has shown us that insecurity threatens 
liberty. Yet, if our liberties are curtailed, vve lose the values that we are struggling 
to defend.”’ 

B. Describe how you would view your role as a member of this Board. Specifically, 
do you see the position as akin to that of a judge, an advocate, an investigator or 
something else? And if you see yourself as having the role of an advocate, which 
groups or interests will you be advocating on behalf of, if confirmed? 

A: If confirmed, I would view my role as defined in the statute establishing the Board: to provide 
independent advice and counsel on policy development and implementation related to efforts to 
protect the Nation from terrorism and oversight of regulations, policies, and procedures of the 
Executive Branch relating to efforts to protect the Nation from terrorism, to ensure that privacy 
and civil liberties are protected, as further delineated in the statute, recognizing that the Board 
would have to prioritize its activities and would want to avoid duplication of effort with existing 
privacy and civil liberties processes and offices. 

C. Do you believe that your work on the Board must be impartial and neutral? Or do 
you believe that in carrying out your work, you would be free to have empathy for 
certain positions or groups? 

A. I believe that my work on the Board, if confirmed, must be impartial and neutral. 

D. In the area of privacy and civil liberties, do you have any heroes or role models? 
And if you do, who are they and why arc they your heroes or role models? 

A. My hero and role model in the area of privacy and civil liberties is now-retired Congressman 
Don Edwards, former FBI agent and long-time chairman of the House Judiciary Committee’s 
Subcommittee on Civil and Constitutional Rights. Chairman Edwards exercised oversight o f the 
FBI with the highest respect for the men and women who risk their lives to keep us safe, 
displaying in all his actions his dedication to the Constitution and his love for this country. If 
confirmed I would strive to do the same. 

(2) Views on Duplication Existing Government Privacy and Civil Liberties Efforts 

The Board was created in the Intelligence Reform and Terrorism Prevention Act of 2004. as 
amended in 2007. The same legislation also created the Office of the Director of National 
Intelligence (ODNI). And consistent with the provisions of the Act, within ODNI there is an 
Office of Privacy and Civil Liberties. And the Department of Justice, as required by its 2005 
reauthorization, has a Chief Privacy and Civil Liberties Officer with a supporting office. The 
Department of Homeland Security has a statutorily created Office of Civil Rights and Civil 
Liberties and a separate Office of Privacy. And the Department of Defense has a Privacy and 
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civil Liberties Office, as well as the State Department, and other departments and agencies. The 
Board’s authorizing legislation provides that the Board will “receive reports from” other similar 
offices in the Executive Branch, “make recommendations” to those other offices, and 
“coordinate” their activities. It’s not clear what the unique contribution of the Board is to this 
arrangement. 

Although the Board has been on the books for many years, it has yet to actually function. 
Meamvhile, each of the relevant agencies in the war on terrorism — the Director of National 
Intelligence (DNl), Department of Justice (DOJ), Department of Defense (DOD), Department of 
Homeland Security (DHS), and others — have their own similar office. In fact, Homeland 
Security actually has two separate offices, one just for privacy, and one for civil rights and civil 
liberties - both created by the Homeland Security Act. Depending on how it is implemented, the 
Board is in danger of becoming another layer of bureaucracy. 

I am interested in your views on what you envision your unique contribution might be, 
considering the vast number of privacy offices that currently exist. How do you plan to 
coordinate with these offices? 

A: If confirmed, I will adhere to the directions in the statute creating the Board, which addresses 
relationships with the existing privacy offices in Section 1061(d)(3). If confirmed, I will strive to 
coordinate, collaborate and consult regularly with the privacy officers and all other relevant 
oversight bodies and mechanisms, to avoid duplication, including in setting the priorities of the 
Board. 


A. Can you describe what the privacy and civil liberties office does at the Office of the 
Director of National Intelligence (ODNI)? 

A; My understanding of the work of all of the privacy and civil liberties officers is grounded in 
the statutory description of their functions, section 803 of the 9/1 1 Commission Act, which 
amended Section 1062 of the National Security Intelligence Reform Act of 2004. 

The responsibilities of the privacy and civil liberties officers at the Office of the Director of 
National Intelligence include ensuring that the protection of privacy and civil liberties is 
appropriately incorporated in Intelligence Community policies and procedures, overseeing 
compliance by the ODNI with privacy and civil liberties laws, reviewing complaints of possible 
abuses of privacy and civil liberties in programs and operations administered by the ODNI, and 
ensuring that the use of technology sustains, and fne- ot erode, privacy. Further statutory 
direction specific to this office is found in 50 ll.S.w iuj-ju. 

B. Can you describe what the privacy and civil liberties office does at the Department of 
Homeland Security (DHS)? 

A: The Department of Homeland Security has an Office for Civil Rights and Civil Liberties and 
a Chief Privacy Officer. The DHS Privacy Office works with every Department component and 
program to ensure that privacy considerations are addressed when planning or updating any 
program, system or initiative. It strives to ensure that technologies used at the Department 
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sustain, and do not erode, privacy protections. Responsibilities of the Chief Privacy Officer are 
further described in Section 222 of the Homeland Security Act of 2002, as amended, 6 U.S.C. 

142. The responsibilities of the Office for Civil Rights and Civil Liberties are further described 
in Section 705 of the Homeland Security Act, 6 U.S.C. 345. 

C. Can you describe what the privacy and civil liberties office does at the Department of 
Justice (DOJ)? 

A; The Department of Justice has a Chief Privacy Officer and an Office of Privacy and Civil 
Liberties (OPCL). The principal mission of OPCL is to protect the privacy and civil liberties of 
the American people through review, oversight, and coordination of the Department’s privacy 
operations. OPCL provides legal advice and guidance to Departmental components; ensures the 
Department’s privacy compliance, including compliance with the Privacy Act of 1974, the 
privacy provisions of both the E-Govemmcnt Act of 2002 and the Federal Information Security 
Management Act, as well as administration policy directives issued in furtherance of those Acts; 
develops and provides Departmental privacy training; assists the CPCLO in developing 
Departmental privacy policy; prepares privacy-related reporting to the President and Congress; 
and reviews the information handling practices of the Department to ensure that such practices 
are consistent with the protection of privacy and civil liberties. The responsibiliites of the Chief 
Privacy Officer are described in section 1174ofPub. L. 109-162. 

D. Can you describe what the privacy and civil liberties office does at the Department of 
Defense (DOD)? 

A: The Department of Defense privacy and civil liberties office oversees programs and develops 
policy to protect privacy and civil liberties of more than 2.3 million U.S. Military service 
members (Active, Reserve and Guard), 700,000 Civilian employees, military installations, 
hospitals, and schools, as well as the private citizens and organizations with whom DOD 
interacts. 

E. How will the Board’s work differ from these offices? 

A. In contrast to these offices, the Board will be an independent entity, it will have a 
government-wide perspective, and it will focus on policies, programs and powers relating to 
efforts to protect the Nation from terrorism (and other matter specifically assigned to it by 
Congress), while those offices have a purview and responsibilities extending beyond counter- 
terrorism programs 

F. How will you ensure that you do not duplicate the efforts of these offices? 

A: If confirmed, I will work with the Chairman of the Board to ensure that the Board coordinates 
closely with these offices to avoid duplication. Among other steps that will promote 
coordination, the statute establishing the Board specifies that the Board will receive and review- 
reports and other information from privacy officers and civil liberties officers. If confirmed, I 
expect that among our first activities will be to meet with these offices, and 1 further expect that 
we will meet or communicate with them on an ongoing basis, seeking their guidance on priorities 
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and the avoidance of duplication. 

The war on terrorism requires a careful balance between aggressive counter-terrorism policies 
and the protection of privacy and civil liberties. We can’t be so aggressive that U.S. citizens 
rights’ are violated, but wc also can’t ignore effective policies that will deter and prevent terrorist 
acts. Most relevant agencies have a civil liberties or privacy office now, that have been debating 
this balance for years. So, in many ways, this Board is late to the debate. 

G. If an agency, or the President himself, disagrees with input the Board provides on a 
particular action or policy, what will you do? 

A: If confirmed, in the situation described 1 would work with the Chairman and the other 
members of the Board to fulfill the directions of section 1061(e)(2)(D). 

H. Do you plan to make recommendations to Congress on legislation? If so, please 
describe how you will approach that effort. 

A: The statute creating the board states that the Board shall review proposed legislation related to 
efforts to protect the Nation from terrorism and advise the President and the departments, 
agencies, and elements of the Executive Branch to ensure that privacy and civil liberties are 
appropriately considered in the development of such legislation. The statute does not expressly 
require the Board to make recommendations to Congress on legislation. However, the statute 
does require the members of the Board to appear and testify before Congress upon request. In 
addition, the statute requires the Board to periodically submit, not less than semi-annually, 
reports to Congress that shall include information on the findings, conclusions and 
recommendations of the Board. 

(3) Preventing the Rebuilding of the “Wall” Between National Security and Law- 

Enforcement. 

One of the failures of the prc-9/i 1 mind-set was the strict separation between law 
enforcement and intelligence operations. The 9/1 1 Commission found that the “wall” created in 
the 1990s in the FBI and DOJ between collection of information for foreign intelligence 
purposes and the use of information to prevent terrorist acts inhibited crucial information 
sharing. Breaking down that wall has been one of the great successes of the post-9/ 1 1 
reorientation of DOJ and the FBI to terrorism-prevention, not just post-hoe crime solving. In 
addition, the 9/1 1 Commission found that the “stove-pining” of information among national 

... .county agencies '.vat, harmful fo r...X.. e , tracking, and ; nisL. it thi., “At, 

piping” that prevented anyone from fully “connecting the dots” to find the 9/1 1 terrorists. 

However, many privacy and civil liberties advocates oppose widespread sharing of 
information across agencies because of the fear that it allows the government to aggregate too 
much information about individuals. Without such capabilities, however, full pictures of 
terrorists will not be possible, connections among them will be missed, and terrorist networks 
will go undetected. 
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When asked about how you will ensure trial none of your work contributes to the creation of 
a new “wall” between law enforcement and intelligence, you seemed to agree that the wall 
should remain down, and that you would find ways to protect both the interests of law 
enforcement and civil liberties. There also appeared to be agreement among the panel of 
nominees that you should be involved at the design stage in creating law enforcement tools that 
implicate privacy or civil liberties concerns. 

A. Based on your previous responses, please explain in greater detail how you plan to 
accomplish “finding ways to protect the interest of law enforcement and civil 
liberties,” and “being involved at the design stage?” 

A: If confirmed, 1 will seek ways to protect the interests of law enforcement (and national 
security) and civil liberties by listening carefully to law enforcement, intelligence and national 
security officials to understand the threats and challenges they face and the approaches that are 
available to them (or could be developed). 1 will discuss with them the full range of alternatives 
and work with them to determine what approach, if any; is most likely to achieve the 
counterterrorism objective while also protecting civil liberties. One of the best ways to achieve 
that balance is when a program is being designed, when the range of options is often widest. 

That is often the best time to build in the controls and other features that would make a program 
successful but also protective of civil liberties. 

B. How will you ensure that none of your work contributes to the creation of a new 
“wall” between law enforcement and intelligence? 

A: If confirmed, I expect to closely consult, along with other members of the Board, with both 
law enforcement and intelligence agencies that have a need for information from each other, to 
understand their needs and to directly ask them if any of our recommendations would contribute 
to a new wall. 

C. What is your view of the relationship between law enforcement and intelligence 
gathering? 

A: Our lead federal law enforcement agency, the FBI, is also an intelligence agency, and the 
guidelines for FBI domestic operations promulgated by Attorney General Mukasey correctly 
recognize that in exercising its law enforcement, national security and foreign intelligence 
authorities, the FBI collects “information,” which should not be stovepiped. As the guidelines 
state, “The major subject areas of information gathering activities under these Guidelines - 
federal crimes, threats to the ...vdonal security, and foreign intelligence - arc not distinct, but 
rather overlap extensively.” 

D. What is your view of the importance of information sharing between all Executive 
Branch agencies in order to ensure that someone can “connect the dots” to find 
terrorists? 

A: It is critical that Executive Branch agencies share information in order to ensure that someone 
can “connect the dots” to find terrorists. The statute establishing the Board states that the Board 
shall review proposed legislation, regulations, and policies related to the development and 


6 



431 


adoption of information sharing guidelines and to review the implementation of those guidelines. 

E. Do you oppose “stove-piping” of information by Executive Branch agencies, in order 
to ensure that someone can “connect the dots” to find terrorists? Please explain. 

A: 1 oppose “stovepiping” of counter-terrorism information by Executive Branch agencies 
(recognizing that security concerns must be addressed). I believe that it is possible to promote 
information sharing within a framework that protects the security of the information as well as 
privacy and civil liberties. 


(4) Opinions oil Patriot Act & FISA Provisions 

The PATRIOT Act provides tools in the fight against violent acts of terrorism and was 
reauthorized last year. It provides authority to a court to authorize a roving wiretap to obtain 
foreign intelligence information not concerning a Li.S. person, under Section 206. It provides 
authority to a court to authorize obtaining records and information under Section 215, like a 
grand jury subpoena. And National Security Letters can be used like administrative subpoenas, 
but with high-level approvals. 

The FISA Amendments Act (FAA) will expire at the end of 2012. The Intelligence 
Committee and the Judiciary Committee will have to address rcauthorization of this highly 
classified national security tool soon. 1 am interested in your opinions about the national security 
and anti-terrorism tools in current law. 

A. Would you vote to reauthorize the PATRIO T Act, as it now reads? If not, why not? 

What would you change? 

A: The statute establishing the Board specifics that, in providing advice on proposals to retain or 
enhance a particular governmental power, the Board shall consider whether the department, 
agency, or element of the executive branch has established (i) that the need for the power is 
balanced with the need to protect privacy and civil liberties; (ti) that there is adequate 
supervision of the use by the executive branch of the power to ensure protection 
of privacy and civil liberties; and (iii) that there arc adequate guidelines and oversight to properly 
confine its use. If confirmed, and if any question concerning the PATRIOT Act were to be 
considered by the Board, I would make my assessment based on all the facts, within the 
framework laid out by the statute establishing the Board. 

B. Are there any tools authorized by the Patriot Act that you have concerns about? If so, 
please list those provisions and why you have concerns with them. 

A: At this point, it is impossible for me to say whether, as a member of the Board, I would have 
any concerns about any of the tools authorized by the Patriot Act. 1 would note that the FBI’s 
implementation of the authority to issue National Security Letters, amended by the Patriot Act, 
has been examined by the Inspector General in several reports, and the FBI has adopted further 
procedures for NSLs in response to the findings of the 1G. Depending on any current or planned 
work by the IG or other offices, implementation of the NSL authority might or might not be an 
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appropriate subject for the Board to examine. If confirmed, and if the Board were to examine 
any of the toots authorized by the Patriot Act, I would proceed as described in response to 
question A. 

C. What about the Foreign Intelligence Surveillance Act (FISA) - would you vote to 
reauthorize it, as it now reads? If not, why not? What would you change? 

A: At this point, it is impossible for me to say whether, as a member of the Board, I would have 
any concerns about FISA. If confirmed, and if the Board were to examine any aspect of FISA, I 
would proceed as described in response to question A. 

D. Are there any tools authorized by the FISA Amendments Act that you have concents 
about? If so, please list those provisions and why you have concerns with them. 

A: At this point, it is impossible for me to say whether, as a member of the Board, I would have 
any concerns about the FAA. If confirmed, and if the Board were to examine any aspect of the 
FAA, I would proceed as described in response to question A. 

E. Please describe when or how you have dealt with the FISA law? 

A: I have dealt with FISA as an outsider. I have written about FISA, most recently for a volume 
entitled "A Journalist's Guide to National Security Law," being compiled as a joint project of the 
American Bar Association Standing Committee on Law and National Security and the Mcdill 
School of Journalism National Security Initiative. Between 2005 and 2008, 1 testified on several 
occasions before Congressional committees on proposed changes to FISA. 

(5) Views on the Use of the Traditional Law Enforcement Model or Military Commissions 
in Counterterrorism 

We’ve been fighting the war on terrorism for more than 10 years. One of the key debates in 
the public has been the difference between war and law enforcement. For example, the creation 
and operation of military commissions has been very controversial, with many people opposing 
their use, even for terrorists captured abroad. Some want them to be tried only in civilian courts 
in the United States. Other controversial topics have included detention authority, enhanced 
interrogation, surveillance, and drone strikes. Some people want all of these to be subject to 
court review and constitutional and other legal restrictions. But how one approaches these 
problems may be determined by whether one believes wc are at war or only engaged in law 
■.ntfti. cement. Picnic explain your i . 0 :» ~e folLwii.,,. 

A. Do you believe that we arc engaged in a war on terrorism? 

A: I believe that Congress has authorized the use of military force against A1 Qaeda and its allies 
and that it is appropriate to use military force against foreign terrorists in other circumstances. 

B. Do you think that there are times when a law-of-war paradigm is appropriate, or 
should every action by the Executive Branch be governed by standard law 
enforcement models? 
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A: Yes, there are times when a law-of-war paradigm is appropriate. 

C. If the law enforcement model is appropriate, please give some examples of why it is 
superior to a law-of-war model. 

A: The law enforcement and intelligence models arc appropriate in most circumstances inside 
the United States. For example, the grand jury is a very powerful information gathering tool that 
is not available to the military. Overseas, when cooperating with allies, especially when 
operating in democratic countries, a law enforcement or intelligence model may be appropriate. 
For example, authorities in the UK, when they have arrested a terrorism suspect, may prefer to 
share information and coordinate responses on both sides of the Atlantic with U.S. law 
enforcement or intelligence officials rather than with military officials. 

D. Specifically, do you think military commissions have a place in the war on terrorism? 
Do you think that Miranda warnings must always be given to terrorist suspects? Do 
you think military operations conducted abroad should be reviewed by federal courts? 

A: I have no opinion on military commissions - it is simply not a subject 1 have studied. In 
terms of the application of Miranda warnings in the context of terrorism, I also have not studied 
it and do not have an opinion about what must always happen. I am not familiar with any 
theories under which military operations conducted abroad should be reviewed by federal courts. 
If I am confirmed, and if any of these issues comes before the Board, I will give it full and fair 
consideration, carefully studying the relevant law and consulting closely with relevant entities. 

(6) Views on Race and Ethnicity Relatint! to Terrorism Cases 

On April 17, 2012, the Senate Judiciary Committee, Subcommittee on the Constitution, Civil 
Rights, and Human Rights, held a hearing entitled “Ending Racial Profiling in America.” 

A. Do you believe that focusing the limited resources of an investigative agency where 
they arc most likely to make an impact is the best method for combating terrorism? 

A: Yes. 

B. How do you address the homegrown terrorism threat, and the appropriate response to 
it, while completely ignoring race, religion, or ethnicity as a factor in the 

u- • : jfgatieii? 

B: 1 do not have a theory on how to address the homegrown terrorist threat, except to say that the 
response must be guided by relevant intelligence. I understand that the homegrown threat is 
diverse, ranging from Major Nidal Hassan to the 5 anarchists arrested recently in an alleged plot 
to blow up a bridge near Cleveland. As a general matter, it seems to me that, since terrorism is 
often carried out by those motivated by religious or other ideology, it is impossible to completely 
ignore ideology in responding to it. 
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C. While most, inducting me, agree that racial profiling is unacceptable, is the same true 
for profiling foreign nationals coming to the U.S. from certain high-risk foreign 
nations? 

A: I agree that racial profiling is unacceptable. That being said, 1 would not say that it is 
“profiling” to consider, for purposes of screening at the border, arrival from or transit through a 
high-risk foreign nation. 

(7) Targeted Killing of Anwar Aj Awlaki 

On March 5, 2012, Attorney General Holder gave a speech on national security matters to 
students at Northwestern University School of Law. In his speech. Attorney General Holder 
discussed a number of national security issues, including the Authorization for Use of Military 
Force (AUMF), the Foreign Intelligence Surveillance Act (FISA), adjudication of al Qaeda 
terrorists via civilian courts or military commissions, and the authority to kill American citizens 
working for al Qaeda abroad. Specifically, in discussing the President’s unilateral authority to 
kill an American citizen abroad, Attorney General Holder stated, ‘“Due Process’ and ‘judicial 
process’ arc not one and the same, particularly when it comes to national security. The 
Constitution guarantees due process, not judicial process.” 

Attorney General Holder further argued that “[t]he Constitution’s guarantee of due process is 
ironclad, and it is essential - but, as a recent court decision makes clear, it does not require 
judicial approval before the President may use force abroad against a senior operational leader of 
a foreign terrorist organization with which the United States is at war - even if that individual 
happens to be a U.S. citizen.” The Attorney General thus argued that the President has the 
constitutional power to authorize the targeted killing of an American citizen without judicial 
process. 

The Board has broad jurisdiction to “review actions the executive branch takes to protect the 
Nation from terrorism, ensuring that the need for such actions is balanced with the need to 
protect privacy and civil liberties.” 

When asked if you believe the President has the power to target, and kill, an American 
citizen abroad based upon due process that does not include judicial process, you all responded 
that you did not have enough infomiation about the al Awlaki scenario to make a judgment call. 
Regardless of the White House’s failure to make its legal reasoning public, please respond to the 
following question based on your own opinions or beliefs. 

A. Do you believe the President has the power to target, and kill, an American citizen abroad 
based upon due process that docs not include judicial process? Why or why not? 

A: This is not an issue 1 have studied or carefully considered before. The power referred to is an 
extraordinary power, but 1 always hesitate to offer opinions about momentous matters that I have 
not carefully considered. My assumption is that many factors would come into play in 
determining what process is due. 
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When asked if you believe the Board would have the power to ueclarc the President’s 
actions, in targeting American citizens abroad, a violation of constitutional civil liberties, most of 
you responded that you viewed your role as providing oversight and advice, and reporting to 
Congress. Mr. Dempsey stated that he believed the Board probably does not have the power to 
make “declarations.” Please respond in greater detail than in your testimony to the following 
question, and also indicate whether or not you subscribe to Mr. Dempsey’s belief that the Board 
does not have power to make “declarations.” 

B. Do you believe the Board would have the power to declare the President’s actions, in 
targeting American citizens abroad, a violation of constitutional civil liberties? 

A: Just reiterating what I said at the hearing, 1 do not believe that Board has the power to make 
“declarations” about the constitutionality of any Presidential action. 

C. Do you support Attorney General Holder’s public statement that due process does not 
necessarily include judicial process when it comes to national security? Which national 
security matters require judicial process and which ones do not? 

A: 1 generally agree, but it is not possible for me - and 1 suspect that it would be impossible for 
anyone - to draw a general or comprehensive line between which national security matters 
require judicial process and which ones do not. In some areas, the line is well-established: For 
example, security clearance determinations are not subject to judicial process. 

D. If confirmed, would you request a copy of the legal reasoning used to justify the al 
Awlaki killing? Would you support Congress having a copy? As this legal reasoning 
implicates important constitutional rights, would you support the memo being made 
public, with appropriate security redactions? 


A: I am not sure whether the killing of al Awlaki is a matter upon which the Board should focus 
its limited resources. Before forming an opinion on that, I would want to hear the views of 
relevant Executive branch officials, as well as of Members of this and other committees that have 
an interest in the matter. If the Board were to take up the matter, and if I were confirmed as a 
member of the Board, I would expect the Board to request a copy of the legal reasoning used to 
justify the killing. Regardless of the role of the Board, I support Congress having a copy of that 
opinion. Generally, 1 believe that the Executive Branch’s legal reasoning regarding its powers 
should be made nublic, with appropriate security redactions. 

(b) Classified Information 

To carry out its duties, the Board is authorized to have access to information from any 
Department or agency within the executive branch, including classified information. To manage 
that classified information appropriately, the Board shall adopt “rules, procedures . . . and other 
security” “after consultation with the Secretary of Defense, the Attorney General, and the 
Director of National Intelligence.” Please elaborate on background and experience in dealing 
with classified information. 
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A. Do you currently have a security clearance? 

A: No. 

B. How do you plan to hold classified information without a SC1F? Do you anticipate 
asking Congress to give you funds to build one? 

A: The Board will have limited resources, and, if confirmed, 1 will work with the Chairman and 
the other members of the Board to ensure that they are wisely spent. If confirmed, I would urge 
that the Board consider a full range of cost-effective possibilities, including occupying secure 
space previously used by another entity, if any becomes available, or to co-locate in a facility 
where the security costs would be reduced. 

C. As a Board, how much time do you expect to spend reviewing classified information? 

A: [ expect that a large percentage of the work of the Board will require access to classified 
information or discussion with officials about matters that are classified. 

D. If it’s a close call in determining whether to publish sensitive national security 
information, on which side do you err - the side of national security or public 
disclosure? 


A: The statute establishing the Board requires it to prepare, at least twice a year, a report “which 
shall be in unclassified form to the greatest extent possible.” In addition, the statute specifics 
that the Board “shall — (1) make its reports, including its reports to Congress, available to the 
public to the greatest extent that is consistent with the protection of classified information and 
applicable law; and (2) hold public hearings and otherwise inform the public of its activities, as 
appropriate and in a manner consistent with the protection of classified information and 
applicable law.” It is my assumption, however, that the Board will not have the ability to publish 
any previously classified information without the approval of the Executive Branch. 1 expect 
that, like other oversight bodies, the Board would engage in discussions with the Executive 
Branch about what could and could not be published. 

(9) Scope of Constitutional Protections 

Currently, national security law defines a U.S person as a U.S. citizen (USC), a Lawful 
Permanent Resident (LPRf, a U.S. corporation, or a uroup whose members are substantially 
VS":.. ,.. LRRs. HCA, 50 U.S.C. 1801 . Some ai 0 u, .....: V’ r jrso... fu\..J. V. V . V.iilcd Slate, 
should receive the same protections under the Constitution that U.S. citizens possess. 

A. Who should be entitled to protection as a U.S. person? 

A: As you describe, U.S person is defined in FISA. 

B. Do you believe that the definition of U.S. person should be broader, to include 
persons in the process of applying for permanent residence, or do you believe it 
should it be restricted to the traditional statutory definition in FISA? 
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A: I have not studied this question, but based on what I know now, I do not believe that the 
definition of U.S. person should be broader. 

C. If the definition of U.S. person is defined broadly, can it create problems for quickly 
sharing terrorism information? If not, why not? 

A: Already, the concept of U.S. person causes problems for quickly sharing terrorism 
information, so expanding the definition would logically expand the problem. 


(10) Scope of Authority to File Amicus Briefs 

The Board is given very broad duties and authorities. The statute clarifies that this Board is 
to be treated as an agency and not an advisory committee. 

A. Do you believe it is within the Board’s authority and power to file an amicus brief in a 

case? 

A: There is no express authority for the Board to file amicus briefs, and 1 do not believe that 
the filing of amicus briefs would be a wise use of the Board’s resources. 

B. If the answer to the above question is yes, and if it takes only three Board members to 

make a quorum, can the Board file an amicus brief if two members don't agree? 

N/A 


C. If the answer to the above question is yes, could the two disagreeing members file a brief 

outlining their opposing view? 

N/A 

D. Where in the statute do you find the authority that allows the Board to file an amicus 

brief? 

N/A 


(11) Cvbersecuritv Legislation 

Many of the Cybersecurity bills include language rebuilding the wall, by limiting the use of 
cyber-threat information for puiposes outside Cybcrsccurity — including national security and 
counter intelligence. 

(1) Do you support recreating the wall as part of cybcrsccurity legislation? 
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A: I do not support recreating the wall as part of cybcrsecurity legislation. Unc aspect of the 
wall prc-9/1 1 was that information collected under surveillance statutes - in compliance with 
applicable rules for judicial authorization - for counter-terrorism purposes could not be shared 
with and used by other units for counter-terrorism purposes if the units were operating under 
different legal categories (law enforcement vs. intelligence). For example, FBI agents 
conducting the criminal investigation of the African embassy bombings by al Qaeda were 
prohibited from sharing the information they obtained under the powers of the grand jury with 
FBI agents investigating al Qaeda under the FBI’s foreign counter-intelligence authorities, while 
FBI agents conducting court-ordered FISA surveillance of terrorism targets in the US were 
prohibited from sharing that information with FBI agents conducting criminal investigations of 
the same group. By bringing down the wall. Congress ensured that ail counter-terrorism 
information could be shared with all counter-terrorism agencies. The issue currently under 
discussion in the context of cybersccurity legislation is in some ways different: Should 
information collected for cybersecurity purposes be used by non-cybersccurity agencies for non- 
cybcrsecurity purposes? In particular, should information collected “notwithstanding any other 
law,” including the content of domestic communications collected inside the US without a court 
order, be shared with agencies not involved in cybcrsecurity and used for other purposes 
unrelated to cybersccurity? I believe that a balanced solution to that question can be achieved. 

(2) Regardless of what Congress does, do you think that a wall should exist between 
cybersccurity information sharing to prevent cybcr-attacks and law enforcement? 

A: I believe that information obtained obtained by the government from the private sector 
without a court order for cybersecurity purposes should be able to be shared with law 
enforcement to be used for investigating and prosecuting cybcrsecurity crimes. For example, if a 
private company uncovers information indicating that a person has hacked into the company’s 
network in an effort to steal its intellectual property, the company should be able to share 
information about this cyber attack with other companies and with the federal government to 
help prevent such attacks on others, and the information shared could be used to investigate and 
prosecute both a violation of the Computer Fraud and Abuse Act as well as attempted theft. 

(3) At the hearing, many of you stated you have not studied this issue. Mr. Dempsey stated 

that, if confirmed, the Board would look closely at this issue. However, Mr. Dempsey 
added, “Congress is going to have a say on that issue, I think, before this board comes 
into creation, and we will work with the authorities and decisions that Congress makes on 
that cybcrsecurity legislation.” While I appreciate your willingness to study the issue and 
your deference to Congress. I want to know you , on certain cybet security ~latcd 

topics. 

1. Do you support private networks, service providers, and private industry sharing 
customer information with the Federal Government if that information evinces a 
cybcrsecurity threat or vulnerability to public or private systems? If not, why not? 


A: Yes. 
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2. What restrictions shouid be placed on information shared with the federal 
Government? Should information be limited to metadata only or should it include 
contents of communications? 

A: As I said at the hearing, I would, if confirmed, work in my capacity as a member of the Board 
within whatever structure Congress enacts. I have argued that information shared for 
cybersecurity purposes should generally be used only for cybersecurity purposes, including for 
the investigation and prosecution of cybercrimes and crimes committed by cyber means and for 
national security purposes related to cyber (such as responding with other appropriate foreign 
policy, intelligence and national security options to China’s efforts to steal government and 
commercial data). S. 2105, the Cybersecurity Act, introduced by Senators Lieberman and 
Collins, would place some reasonable limits on the use of information that is shared with the 
federal government for cybersecurity purposes. In addition, all of the leading cybcrsccurity bills 
limit or prohibit the use of cybcrsecurity information for regulatory purposes. Placing limits on 
the use of information shared for cybersecurity purposes could help make the information 
sharing program a success. Under all pending cybersecurity legislation, information sharing 
would be voluntary. ISPs and others would share very little or they would share useful 
information based on their perception - and their customers’ perceptions - of how the 
information is being used. Companies might be more willing to share, and the national 
cybersecurity posture would be improved, if companies and their customers were assured that 
information was not being used broadly for non-cybcrsecurity purposes. A failure to specify how 
the information may be used could make it less likely that companies would voluntarily share in 
the first place. 

1 believe that information shared with the government under a cybersecurity exception may 
properly include the content of communications, since it is often the content that constitutes the 
malicious code or the attack signature. 

3. What restrictions should be placed upon cybersecurity threat information shared 
with the Federal Government? For example, should personally identifiable 
information (PI1) be minimized or redacted? Should the use of this information 
be limited to merely address cybcrsccurity threats or could it be used for national 
security, intelligence, counterintelligence, national security, or criminal matters? 

If you believe it can be shared, what categories of the aforementioned purposes 
can it be shared? 


A: Please see my response to question “ 2 , above. Additionally, in tern'", cf the minimization c 
tcdacuou or Pli, there shouid only be, at most, redaction oi non -relevant ru. Some ril will be 
directly relevant to the utility of the information for permitted purposes. 

4. How long should any shared information be retained? 

A: Retention should be based on the utility of the information for cybersecurity purposes and for 
other permitted uses that have been identified. 
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(12) United States v. Jones 

In her concurrence in the recent case. United States v. Jones , 132 S. Ct. 945, 954 (2012) 
(Sotomayor, J., concurring). Justice Sotomayor agreed with Justice Alito that, “at the very least, 
‘longer term GPS monitoring in investigations of most offenses impinges on expectations of 
privacy.’” 

Her concurrence then elaborated that even with short-term monitoring, “some unique 
attributes of GPS surveillance relevant to the Kat: analysis will require particular attention.” 
Justice Sotomayor stated that GPS monitoring “generates a precise, comprehensive record of a 
person’s public movements that reflects a wealth of detail about her familial, political, 
professional, religious and sexual associations.” She further indicated that she “would take these 
attributes of GPS monitoring into account when considering the existence of a reasonable 
societal expectation of privacy in the sum of one’s public movements.” 

A. With respect to Justice Sotomayor’s discussion of the temporal elements of the 4th 
Amendment, please explain your interpretation of her statements and whether or not 
you support her position. 

A: Justice Sotomayor’s discussion of the length of time that monitoring occurred was quite 
limited, and the question essentially quotes all of the relevant text: Justice Sotomayor was 
agreeing with Justice Alito that, “at the very least, ‘longer term GPS monitoring in investigations 
of most offenses impinges on expectations of privacy,”’ and she went on to say that in eases 
involving “short-term monitoring, some unique aspects of GPS surveillance relevant to the Katz 
analysis will require particular attention.” 1 agree with Justice Sotomayor both in her reading of 
Justice Alito’s opinion and in her statement that, in determining what is a “search” under Katz 's 
reasonable expectation of privacy test, the unique attributes of GPS surveillance merit attention. 

B. Do you believe the 4 th Amendment has a temporal restriction? Do you believe that 
information that is initially acquired lawfully may become subject to 4 th Amendment 
restrictions over time? 


A: I do not believe that is possible to say in the abstract whether the Fourth Amendment has a 
temporal restriction. Time may have some relevance to determining whether a search or seizure 
is reasonable. See Terry v. Ohio. In addition, in Jones , Justice Alito said that time was relevant 
to determining whether a search had occurred: “relatively short-term monitoring of a person’s 

.lie’ emails on public streets villi r .... A...ion‘ jf privacy f .... -c.iety Las tvC-guLcd 

as reasonable. See Knotts, 460 U.S., at 281-282. But the use of longer term GPS monitoring in 
investigations of most offenses impinges on expectations of privacy.” 

(13) Agency Authority 

The statute establishes the Board as “an independent agency within the executive 
branch”. And the Board “shall” analyze and review actions taken by the executive branch. The 
Executive Office of the President is obviously part of the executive branch, and nowhere is the 
President excluded from the Board’s review and purview. 
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A. Do you believe that the Board will have the duty to review and analyze actions of 
the President and the Executive Office of the President? 

A: The statute creating the Board states that the Board “shall ... analyze and review actions the 
executive branch takes to protect the Nation from terrorism.” It also states that the Board “shall 
continually review ... the procedures, and the implementation of the regulations, policies, and 
procedures, of the departments, agencies, and elements of the executive branch relating to efforts 
to protect the Nation from terrorism to ensure that privacy and civil liberties are protected.” 

B. Do you believe that the Board wilt have the duty to review and analyze actions of 
the Vice President and the Office of the Vice President? 

A: To the extent that the Vice President and the Office of the Vice President are involved in 
actions that arc “actions taken by the executive branch,” please see my response to question A, 
above. 


C. If the Board disagrees with the actions taken by the President, Vice President, or 
either of their offices, after the Board has fulfilled its duty to “advise the President. . . and 
executive branch”, what options docs the Board have? 

A: In the situation you describe, the Board is required to act under subsection (e)(2)(D) of the 
stature establishing the Board. If confirmed, and if confronted with such a situation, I would 
urge the Board to fulfill that requirement with the utmost care and discretion. 

C. What is your understanding of the term, "independent agency within the Executive 
Branch”? How would you compare your authority to that of other, fully independent 
boards outside the Executive Branch, such as the Securities and Exchange 
Commission? 

A: I think the term means that the President and other members of the Executive Branch cannot 
control the reports of the Board or direct its activities. 1 have not studied the authority of other, 
fully independent boards outside the Executive Branch. 

The Board is given authorization for access to any Department, any information, any 
document, or any person to carry out its duties. And if that access is denied, the Board can ask 
the Attorney General to issue a subpoena. 

E. What recourse will the Board have if the Department of Justice is the executive 
branch component that is denvjno access to information? 

A: The statute establishing the Board provides that, whenever information or assistance 
requested is, in the judgment of the Board, unreasonably refused or not provided, the Board shall 
report the circumstances to the head of the department, agency, or element concerned without 
delay, and the head of the department, agency, or element concerned shall ensure that the Board 
is given access to the information, assistance, material, or personnel the Board determines to be 
necessary to carry out its functions. Such a report to the Attorney General would probably be 
something that the Board would be required to describe to Congress as a “major activity” in its 
semi-annual report to Congress. 
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b. If it is the Office of the President that is denying the Board access to information, 
do you believe it is realistic that the Board will seek a subpoena from the Attorney 
General, who reports to the President? 

A: I think it would be more likely for the Board to report the situation to Congress. 

(14) Use of International and Foreign Law in Interpreting Privacy and Civil Liberties 
Issues 


At the hearing. Judge Wald noted her experience with international law, citing her time as 
a judge on the International Criminal Tribunal for Yugoslavia. This raises the disturbing 
problem of judges in the United States relying on international and foreign law in interpreting the 
U.S. Constitution and statutes. In a number of cases, justices of the Supreme Court have cited 
non-U.S. laws as support for overturning U.S. laws, such as those on execution of juveniles and 
of the mentally handicapped. Separate and apart from the ultimate wisdom of those decisions, 
the fact that justices had to rely on other countries’ and international organizations' opinions on 
legal matters, and not on the text, history, and structure of the Constitution and on American 
legal traditions, is concerning. In addition, as Justice Scalia has pointed out, those justices and 
the advocates of the use of international and foreign law only selectively cite it as relevant. They 
typically chcrry-pick foreign and international legal decisions that support their favored policy 
positions, such as abolition of the death penalty, but ignore those that disagree with their 
positions, such as restrictions on the availability of abortion in most countries around the world. 

The problem of selective use of international and foreign law in interpreting U.S. law 
would seem to be equally at issue for the members of the Privacy and Civil Liberties Oversight 
Board. Protections for privacy and civil liberties vary widely from one country to another. For 
example, the United States provides far more rights to the accused than most other countries. In 
much of Europe, defendants accused of terrorist crimes can be held for up to a week without 
charge or without seeing a neutral magistrate, rather than the Constitutionally required 48 hours 
in the United States. Likewise, virtually all European countries, as well as others around the 
world, require citizens to possess and carry a national identification card that must be presented 
to authorities upon demand. Such a requirement would be denounced in the United States, and 
proposals for such a card have never been successful. Laws on surveillance, leaks of classified 
information, and racial profiling are also far more lenient in much of the rest of the world. 

At the same time, human rights advocates have greatly expanded the notion of 
international human rights law to cover areas of privacy and civil liberties, and they are fond of 
chip? to ’ntemattonal treats such ne u,,. intepn^pppa! C ' oyer ant on Civo mm Political Rights 
as support for their attacks on U.S. law and appropriate interpretations of the U.S. Constitution. 
Like-minded members of international bodies, mainly law professors from around the world, 
such as the U.N.’s “special rapporteurs,’’ parrot these arguments. Meanwhile, the non- 
democratic majority of the U.N. General Assembly passes resolutions against the United States 
motivated by dislike of our foreign policy and tradition of freedom and capitalism. Then human 
rights advocates claim that “international law" supports their positions. 

A. If confirmed, do you commit that your evaluations of the legality and propriety of 

U.S. government actions to fight terrorism, as they relate to the protection of privacy and 


18 



443 


civil rights, will be based exclusively on the requirements of the U.S. Constitution, as 
interpreted by the Supreme Court, and on U.S. law, and not on foreign countries’ laws or 
on allegations of what international law requires? 

A: If confirmed, as sources of law for evaluating the legality and propriety of U.S. government 
actions to fight terrorism, 1 will rely exclusively on the requirements of the U.S. Constitution, as 
interpreted by the Supreme Court, and on U.S. law, including treaties to which the U.S. is a party 
and other international law to which the U.S. is subject and not on foreign countries’ laws or on 
allegations of what international law requires. 
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Questions for the Record - Responses of James X. Dempsey 


Questions from Senator Klobuchar 

Question No. I: Career Experience 

You have all established very impressive careers with experience working in both public service 
and private legal practice. 

• Can you describe any experiences you have had in your career in balancing civil liberties 
with national security or other priorities? 

• How did you go about analyzing such conflicts? 


A: For the past 27 years, my career has focused specifically on the need to balance civil liberties 
with national security and other priorities. 

From 1985-1995, 1 was Assistant Counsel to the House Judiciary Subcommittee on Civil and 
Constitutional Rights, working on issues involving national security, law enforcement, 
government surveillance, death penalty procedures, and government databases and information 
systems, among others. During that period, one example of balancing civil liberties with 
national security and law enforcement interests was my work as a Congressional staffer in 
connection with legislation that became the Communications Assistance for Law Enforcement 
Act of 1994. In the early 1990s, the FBI brought to the attention of Congress concerns that its 
ability to carry out electronic surveillance was being eroded by factors associated with the 
transition to digital technology in the nation’s telephone networks, the growing importance of 
mobile telephone, and other technological developments. The FBI urged Congress to adopt 
legislation requiring telecommunications service providers to design their networks to ensure 
that the government could readily tap them. The issue presented a need to balance three 
interests: the government’s interest in being able to expeditiously conduct electronic surveillance 
in criminal and national security investigations, the interests of industry in being able to continue 
to innovate and offer new features and services, and the values associated with privacy. 

Working on behalf of the Chairman of the Subcommittee on Civil and Constitutional Rights, I 
developed and managed a process of consultation with all affected stakeholders. In this effort, 1 
coordinated with minority counsel for the Subcommittee and with staff for the Senate Judiciary 
Committee. We met multiple times with officials of the FBI, the telecommunications industry, 
academic experts in network operations and security, and privacy advocates. We convened a 

S'-, iss n t co: . ul. ’..,lngii, c j. seeking to develop .. 

understanding of the technology, of law enforcement’s needs, and of the implications for 
innovation and privacy. The resulting legislation, CALEA, passed the House on suspension in 
1994. 

Another example of my work balancing civil liberties and national security was my participation 
on the Marklc Foundation’s Task Force on National Security in the Information Age. After the 
attacks of 9/1 1 , and after it became clear that the failure to share information contributed to the 
government’s failure to identify and prevent the plot, the Marklc Foundation convened a bi- 
partisan task force of former government officials, business leaders, technologists and civil 
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liberties advocates. I was privileged to serve first as participant in the task force’s discussions, 
then as a member of the Task Force, and then as member of the Task Force steering group. The 
Task Force met over the course of 4 years, producing a series of reports that influenced and arc 
reflected in the report of the 9/1 1 Commission, an executive order issued by President Bush, 
section 1016 of the ITRPA, the amendments to section 1016 in the 9/1 1 Commission Act, and 
ICD 501. In the course of that work, we met with officials of the NCTC, NSC, DHS, and FBI. 
We drew on the expertise of technology experts. The members of the Task Force engaged in 
extensive dialogue with each other, achieving the consensus reflected in the Task Force’s reports 
and other work products. 

Another example of seeking to balance civil liberties with national security was my work as a 
member of the TSA’s Secure Flight Working Group, convened by the Transportation Security 
Administration in 2005. The small group of technology and privacy experts met with officials of 
the TSA responsible for passenger screening, reviewed documents relating to the development of 
Secure Flight, and engaged in extensive dialogue to develop a consensus report, which 
recommended a program very similar to that which was ultimately adopted by TSA. 

Also in 2005, 1 was privileged to be a member of a bi-partisan group of former government 
officials who developed recommendations regarding the expiring provisions of the PATRIOT 
Act. The group included a retired 4 star general, a former deputy secretary of Homeland 
Security and a former W’hitc House chief of staff, as well as the current Attorney General and the 
current general counsel of the NCTC. The group met over a period of months and developed 
consensus recommendations for improving the expiring provisions of the Patriot Act. 

More recently, in a related area, I worked on balancing privacy with the important energy 
management goals associated with the Smart Grid. In 2009, the California Public Utilities 
Commission commenced a set of proceedings designed to adopt rules to encourage deployment 
of the Smart Grid. I was intensively engaged in the proceedings. 1 met with other consumer 
advocates, with the utilities, and with companies developing Smart Grid technology. Working 
collaboratively with other privacy advocates, 1 helped lay out a comprehensive data privacy 
framework, which the PUC adopted. Based on that framework, 1 then helped draft a detailed 
privacy rule intended to provide both the clarity and the flexibility demanded of this still 
evolving field. Most importantly for purposes of your question, I worked with Pacific Gas & 
Electric to develop the proposed rule, which was presented to the PUC as a joint privacy-PG&F, 
proposal. After extensive comment and some revisions, the PUC adopted a privacy and security 
rule based largely on the proposal 1 had helped craft. 

Question No . 2' Privacy Concerns in the Arena 


Privacy concerns are not just present in the national security context, but also in the commercial 
arena and with respect to the government’s regulation of commerce. 


Can you talk about how the dynamics or considerations of privacy might be different in 
commercial contexts as opposed to security contexts? 
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• Specifically, how can industry, including telecommunications firms, and the government 
work together to improve our approach to privacy issues? 


A: This is an important question, although, in my view, privacy concerns in the commercial 
arena arc largely not within the jurisdiction of the PCLOB. 

The dynamics of privacy are very different in commercial contexts as opposed to security 
contexts because the interests in the use of the data are very different. The rules that would be 
applicable in the commercial context are not the same as those that would be applicable in the 
commercial context. Nevertheless, the framework for identifying and addressing privacy 
questions is roughly the same, as the Department of Homeland Security explained in its 2008 
Privacy Policy Guidance Memorandum. 

1 believe that industry, including telecommunications firms, and the government can work 
together to improve our approach to privacy issues. Already, advertising networks and browser 
developers arc working together with consumer advocates and the government to implement Do 
Not Track (DNT) technology that makes it easier for users to control online tracking. One forum 
for cooperation where DNT is being developed is in the World Wide Web Consortium (W3C), 
where privacy advocates and companies are working together to develop the technical standard 
that will be used to implement DNT. Another example of industry-govcmmcnt-consumer 
cooperation is the Botnet Working Group, where industry, government and consumer advocates 
are working together to develop best practices for ISPs in responding to the botnet infection of 
their customers’ computers, a problem that poses a serious risk to both privacy and security. 
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Responses by Elisebeth C. Cook to questions submitted by Senators 
Grassley and Klobuchar 


Senator Chuck Grassley 

Questions for the Record: Responses of Elisebeth C. Cook 

David Medine, Nominee, to be Chairman and Member of the Privacy and Civil Liberties 
Oversight Board 

Rachel L. Brand, Elisebeth Collins Cook, James Xavier Dempsey, Patricia M. Wald 
Nominees to be a Member of the Privacy and Civil Liberties Oversight Board 


(1) Scope of the Board’s Authority and Responsibilities of its Members 

Following the terrorist attacks on 9/1 1, Congress made a number of reforms in order to 
protect the nation from further terrorist attacks. These reforms included tearing down the 
artificial “wall” between law enforcement and national security cases that the Justice Department 
had created; passage of the USA PATRIOT Act; reforming the intelligence community; and 
updating the Foreign Intelligence Surveillance Act (FISA). 

All told, the various reforms, recommended by the 9/11 Commission and then 
implemented, have strengthened our national security and have helped to prevent another major 
terrorist attack on U.S, soil. However, we must remain vigilant against terrorist threats and not 
let down our guard. That said, some have argued that all these reforms to our intelligence, law 
enforcement, and national security agencies have been at the cost of civil liberties and individual 
rights. Recognizing this concern, the 9/1 1 Commission recommended that Congress create the 
Privacy and Civil Liberties Oversight Board to oversee the new authorities granted to these 
agencies. 

Congress also acted by passing and signing into law the Intelligence Reform and 
Terrorism Prevention Act of 2004, which included provisions creating the Privacy and Civil 
Liberties Oversight Board in statute. In 2007, legislation updated the board’s statute, 
reestablishing it as an independent agency in the executive branch. 

As President Obama waited until December 2010 to nominate two of the five Board 
members and other three were not nominated by President Obama until December 20 U, the role 
of the PCLOB has yet to be fleshed out and many details of the scope of its authority remain 
unclear. Thus, the philosophical perspectives of the board members of the utmost importance. 
au,.‘ your thorough answer. : >e appreciated. 


A. What is your philosophy about privacy and civil liberties, especially when 
considered in the context of national security, law enforcement and cybersecurity 
efforts? 

B. Describe how you would view your role as a member of this Board. Specifically, 
do you see the position as akin to that of a judge, an advocate, an investigator or 
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something else? And if you see yourself as having the role of an advocate, which 
groups or interests will you be advocating on behalf of, if confirmed? 

C. Do you believe that your work on the Board must be impartial and neutral? Or do 
you believe that in carrying out your work, you would be free to have empathy for 
certain positions or groups? 

D. In the area of privacy and civil liberties, do you have any heroes or role models? 
And if you do, who arc they and why are they your heroes or role models? 

I believe that privacy and civil liberties are o ften best protected by providing clear, coherent, 
and rational guidelines, and ensuring that those authorized to act are informed of and trained to 
those guidelines. The statute authorizing this Board, 42 U.S.C. § 2000ee (“PCLOB statute 
assigns roles to Members of the Board: to provide advice and counsel, and to conduct oversight. 
If confirmed, l would not view myself as an advocate for any group or interest, and would 
approach questions with an open mind. There are many individuals l consider to be rote models, 
and each shares one core quality that l seek to emulate: an unwillingness to form opinions or 
make decisions absent full information about both the threats faced and the potential impact on 
privacy and civil liberties. 

(2) Views on Duplication Existing Government Privacy and Civil Liberties Efforts 

The Board was created in the Intelligence Reform and Terrorism Prevention Act of 2004, as 
amended in 2007. The same legislation also created the Office of the Director of National 
Intelligence (ODNl). And consistent with the provisions of the Act, within ODNI there is an 
Office of Privacy and Civil Liberties. And the Department of Justice, as required by its 2005 
reauthorization, has a Chief Privacy and Civil Liberties Officer with a supporting office. The 
Department of Homeland Security has a statutorily created Office of Civil Rights and Civil 
Liberties and a separate Office of Privacy. And the Department of Defense has a Privacy and 
Civil Liberties Office, as well as the State Department, and other departments and agencies. The 
Board’s authorizing legislation provides that the Board will “receive reports from” other similar 
offices in the Executive Branch, “make recommendations” to those other offices, and 
“coordinate” their activities. It’s not clear what the unique contribution of the Board is to this 
arrangement. 

Although the Board has been on the books for many years, it has yet to actually function. 
Meanwhile, each of the relevant agencies in the war on terrorism — the Director of National 
Intelligence (DNIj, Department of Justice (DOJ), Department o f ' Defense (DOD), Department of 
Homeland Security (DHS;, and cJicrs- t~.vo then own sttruiai ..uiu. .n fact, Homeland 
Security actually has two separate offices, one just for privacy, and one for civil rights and civil 
liberties - both created by the Homeland Security Act. Depending on how it is implemented, the 
Board is in danger of becoming another layer of bureaucracy . 

1 am interested in your views on what you envision your unique contribution might be, 
considering the vast number of privacy offices that currently exist. How do you plan to 
coordinate with these offices? 
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A. Can you describe what the privacy and civil liberties office does at the Office of the 
Director of National Intelligence (ODNI)? 

B. Can you describe what the privacy and civil liberties office does at the Department of 
Homeland Security (DHS)? 

C. Can you describe what the privacy and civil liberties office does at the Department of 
Justice (DOJ)? 

D. Can you describe what the privacy and civil liberties office docs at the Department of 
Defense (DOD)? 

E. How will the Board’s work differ from these offices? 

F. How will you ensure that you do not duplicate the efforts of these offices? 

The responsibilities and authorities of privacy and civil liberties offices vary by statute and 
otherwise, including by virtue of the missions of the various departments. 50 U.S.C. § 403-3d(b) 
(ODNI): 6 U.S.C. § 142(a), 6 U.S.C. § 113(d)(3), 6 U.S.C. § 345 (DHS): 
http://www.justice.gov/opcl/ (DOJ): 

http://dpclo.defense.gov/privacy/About_The_Offce/aboutJhe_pffice.html (DOD). For example, 
DHS, by statute, splits various functions between a privacy office on the one hand, and a civil 
liberties office on the other. In contrast, DOJ 's privacy and civil liberties office was not created 
by statute. But the general role of these offices and officers is the same: to provide a mechanism 
for consideration of the impact of their department 's actions on privacy and civil liberties. The 
Board, by contrast, is a creature entirely of statute, designed to work with all “departments, 
agencies, and elements of the executive branch relating to efforts to protect the Nation from 
terrorism. " 42 U.S.C. § 2000ee(d)(l). The Board shall be provided, by statute, “reports and 
other information from privacy officers and civil liberties officers, ” 42 U.S.C. § 2000ee(d)(3)(A), 
and will work best when it builds on the work of those officers rather than duplicating or 
impeding it. Similarly, many if not all of the relevant agencies have Inspectors General who do 
important work in this area that should not be duplicated or impeded. The Board must assign its 
priorities and design its procedures in such a way as to promote collaboration and prevent 
duplication. 

The war on terrorism requires a careful balance between aggressive counter-terrorism policies 
and the protection of privacy and civil liberties. We can’t be so aggressive that U.S. citizens 
rights’ arc violated, but we also can't ignore effective policies that will deter and prevent terrorist 
acts. Most relevant agencies have a civil liberties or privacy office now, that have been debating 
this balance for years. So, in many ways, this Board is late to the debate. 

G. If an agency, or the President himself, disagrees with input the Board provides on a 
particular action or policy, what will you do? 

H. Do you plan to make recommendations to Congress on legislation? If so, please 
describe how you will approach that effort. 
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The PCLOB statute provides two primary mechanisms for the Board and its Members to 
inform Congress: reports to specified Committees of Congress submitted not less than 
semiannually, 42 U.S.C. § 2000ee(e), and testimony before Congress upon request. 42 U.S.C. 

§ 2000ee(d)(4). The statute further directs that the Board “make its reports, including its 
reports to Congress, available to the public to the greatest extent that is consistent with the 
protection of classified information and applicable law. " 42 U.S.C. § 2000ee(f)(l). The PCLOB 
statute speaks in terms of "providing advice on proposals " and “reviewfing] proposed 
legislation, ” and directs that “in providing advice on proposals to retain or enhance a 
particular governmental power, consider whether the department, agency, or element of the 
executive branch has established-(i) that the need for the power is balanced with the need to 
protect privacy and civil liberties: (ii) that there is adequate supervision of the use by the 
executive branch of the power to ensure protection of privacy and civil liberties: and (iii) that 
there are adequate guidelines and oversight to properly confine its use. ” 42 U.S.C. 

§ 2000ee(d)(l)(D). 


(3) Preventing the Rebuilding of the “Wall” Between National Security and Law 
Enforcement. 


One of the failures of the prc-9/1 1 mind-set was the strict separation between law 
enforcement and intelligence operations. The 9/1 1 Commission found that the “wall” created in 
the 1990s in the FBI and DOJ between collection of information for foreign intelligence 
purposes and the use of information to prevent terrorist acts inhibited crucial information 
sharing. Breaking down that wall has been one of the great successes of the post-9/1 1 
reorientation of DOJ and the FBI to terrorism-prevention, not just post-hoc crime solving. In 
addition, the 9/1 .1 Commission found that the “stove-piping” of information among national 
security agencies was harmful to finding, tracking, and capturing terrorists. It was this “stove- 
piping” that prevented anyone from fully “connecting the dots” to find the 9/1 1 terrorists. 

However, many privacy and civil liberties advocates oppose widespread sharing of 
information across agencies because of the fear that it allows the government to aggregate too 
much information about individuals. Without such capabilities, however, full pictures of 
terrorists will not be possible, connections among them will be missed, and terrorist networks 
will go undetected. 

"'hen asked about how you w-U ensure that none of your wort- 'ontributes to the creation of 
a new “wail" between law enforcement and intelligence, you seemed to agree that the wan 
should remain down, and that you would find ways to protect both the interests of law 
enforcement and civil liberties. There also appeared to be agreement among the panel of 
nominees that you should be involved at the design stage in creating law enforcement tools that 
implicate privacy or civil liberties concerns. 

A. Based on your previous responses, please explain in greater detail how you plan to 
accomplish “finding ways to protect the interest of law enforcement and civil 
liberties,” and “being involved at the design stage?” 


4 



451 


B. How will you ensure that none of your work contributes to the creation of a new 
“wall” between law enforcement and intelligence? 

C. What is your view of the relationship between law enforcement and intelligence 
gathering? 

D. What is your view of the importance of information sharing between all Executive 
Branch agencies in order to ensure that someone can “connect the dots” to find 
terrorists? 

E. Do you oppose “stove-piping” of information by Executive Branch agencies, in order 
to ensure that someone can “connect the dots” to find terrorists? Please explain. 

During our confirmation hearing, I agreed that “the wall is properly down, should remain 
down, that, as you say, it had become perverted. In my view, it served neither clearly national 
security nor did it really provide adequate or any protection, really, for civil liberties. ’’ l further 
agreed that “we need to keep it down and find the ways other than that wall to protect the 
interests at stake here. ” l believe strongly that information sharing is a critical action “taken to 
protect the Nation from terrorism, ” and that “stove-piping ” can have fatal consequences. 
Traditional law enforcement conform an integral part of any information sharing environment, 
as exemplified by the fusion centers and taskforces now operating across the country. We can 
and should share information effectively, while protecting privacy and civil liberties. 

(4) Opinions on Patriot Act & FISA Provisions 

The PATRIOT Act provides tools in the fight against violent acts of terrorism and was 
reauthorized last year. It provides authority to a court to authorize a roving wiretap to obtain 
foreign intelligence information not concerning a U.S. person, under Section 206. It provides 
authority to a court to authorize obtaining records and information under Section 215, like a 
grand jury subpoena. And National Security Letters can be used like administrative subpoenas, 
but with high-level approvals. 

The FISA Amendments Act (FAA) will expire at the end of 2012. The Intelligence 
Committee and the Judiciary Committee will have to address reauthorization of this highly 
classified national security tool soon. 1 am interested in your opinions about the national security 
and anti-terrorism tools in current law. 

A. Wjuld vote to rcauthori, . ' ... PATRIOT A.T, It now -Cali? If .tot, ,vl v not? 

What would you change? 

B. Are there any tools authorized by the Patriot Act that you have concerns about? If so, 
please list those provisions and why you have concerns with them. 

C. What about the Foreign Intelligence Surveillance Act (FISA) - would you vote to 
reauthorize it, as it now reads? If not, why not? What would you change? 
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D. Are there any tools authorized by the FISA Amendments Act that you have concerns 

about? If so, please list those provisions and why you have concerns with them. 

E. Please describe when or how you have dealt with the FISA law? 

While at the Department of Justice, I viewed the authorities granted by the USA PATRIOT 
Act to have been effective and necessary to investigators and agents. In 2006, Congress 
reauthorized the sixteen expiring provisions of the USA PA T RIOT Act, all but three of them 
permanently. At the same time, Congress added significant safeguards and oversight as to the 
use of the tools, ensuring that these important tools were used in a responsible manner. More 
recently, the current Administration also supported reauthorization of the expiring provisions. 
Similarly, while l was at the Department of Justice, I worked on the efforts to modernize FISA 
through the FISA Amendments Act (and various predecessor versions), and believed such 
modernization was necessary. However, 1 have not been in the government for several years , 
and no longer have access to classified information, so would be unable to opine with the same 
degree of certainty today. 

If confirmed, as directed by the PCLOB statute, “in providing advice on proposals to retain 
or enhance a particular governmental power, [I would] consider whether the department, 
agency, or element of the executive branch has established-(i) that the need for the power is 
balanced with the need to protect privacy and civil liberties: (ii) that there is adequate 
supervision of the use hy the executive branch of the power to ensure protection of privacy and 
civil liberties ; and (Hi) that there are adequate guidelines and oversight to properly confine its 
use. ” 42 U.S.C. § 2000ee(d)(l)(D). 

(5) Views on the Use of the Traditional Law Enforcement Model or Military Commissions 

in Counterterrorism 

We’ve been fighting the war on terrorism for more than 10 years. One of the key debates in 
the public has been the difference between war and law enforcement. For example, the creation 
and operation of military commissions has been very controversial, with many people opposing 
their use, even for terrorists captured abroad. Some want them to be tried only in civilian courts 
in the United States. Other controversial topics have included detention authority, enhanced 
interrogation, surveillance, and drone strikes. Some people want all of these to be subject to 
court review and constitutional and other legal restrictions. But how one approaches these 
problems may be determined by whether one believes wc are at war or only engaged in law 
enforcement. Please explain your views ca the following: 

A. Do you believe that we are engaged in a war on terrorism? 

B. Do you think that there are times when a law-of-war paradigm is appropriate, or 
should every action by the Executive Branch be governed by standard law 
enforcement models? 

C. If the law enforcement model is appropriate, please give some examples of why it is 
superior to a law-of-war model. 
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D. Specifically, do you think military commissions have a place in the war on terrorism? 
Do you think that Miranda warnings must always be given to terrorist suspects? Do 
you think military operations conducted abroad should be reviewed by federal courts? 

There are appropriate circumstances for applying the law of war on the one hand, and 
standard law enforcement models on the other. Similarly, some actions are appropriately 
assessed as national security or intelligence related. These distinctions are recognized in the 
law today, such as through Congress ’ 200 1 Authorization for the Use of Military Force 
(“AUMF’j, the availability of Title 111 surveillance and other criminal-focused tools, and FISA. 
In some circumstances, it may be lawful and preferable to utilize the traditional law enforcement 
mode / and pursue, for example, a terror financing prosecution. In others, it may be lawful and 
preferable, to use national security authorities. In all circumstances, I believe we can and should 
comply with the Constitution and all applicable laws, including those designed to protect privacy 
and civil liberties. 

I have not closely studied the law related to military commissions, although it is my 
understanding that they have historically been available and utilized. I could well imagine times 
when it is impracticable or unnecessary to provide Miranda warnings to terrorist suspects, such 
as during the heat of battle. Most military operations abroad traditionally have been undertaken 
as an exercise of the President ’s Commander-in-Chief authority , with Congressional 
authorization such as the A UMF. In this context, the judiciary itself typically declines to review 
those actions. 

(6) Views on Race and Ethnicity Relating to Terrorism Cases 

On April 17, 2012, the Senate Judiciary Committee, Subcommittee on the Constitution, Civil 
Rights, and Human Rights, held a hearing entitled “Ending Racial Profiling in America.” 

A. Do you believe that focusing the limited resources of an investigative agency where 
they are most likely to make an impact is the best method for combating terrorism? 

B. How do you address the homegrown terrorism threat, and the appropriate response to 
it, while completely ignoring race, religion, or ethnicity as a factor in the 
investigation? 

C While most, including me, agree 'hat racial profiling is unacceptab'e, is the same true 
iu; ptutiling toicign nationals coining to the U.S. uotu certain tugh-nsk loreigtx 
nations? 

The use of race, ethnicity, or other protected classes in national security or criminal 
investigations implicates serious constitutional, policy, and operational concerns. In addition to 
constitutional and legal restrictions imposed upon the use of protected classes in these 
circumstances, at the end of the day. investigators and agencies must work both in and with 
communities to be most effective. 
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As a general matter, yes, focusing the limited resources of an investigative agency where they 
are most likely to make an impact is a preferred method for combating terrorism. Nor is it 
generally viewed as necessary to completely ignore race, religion, or ethnicity as a factor in 
investigations: for example, certain groups (such as white supremacists) have membership 
criteria that explicitly encompass race and/or ethnicity. Similarly, to the extent that 
investigators have a suspect description that includes race or ethnicity, l am not aware of any 
requirement (constitutional or otherwise) that investigators completely ignore that piece of 
information. As to individuals entering from high-risk countries, our immigration system 
consistently (and lawfully) distingidshes amongst individuals by country of origin, such as 
through the Visa Waiver Program. 

(7) Targeted Killing of Anwar A1 Avvlaki 

On March 5, 20 1 2, Attorney General Holder gave a speech on national security matters to 
students at Northwestern University School of Law. In his speech, Attorney General Holder 
discussed a number of national security issues, including the Authorization for Use of Military 
Force (AUMF), the Foreign Intelligence Surveillance Act (FISA), adjudication of al Qaeda 
terrorists via civilian courts or military commissions, and the authority to kill American citizens 
working for al Qaeda abroad. Specifically, in discussing the President’s unilateral authority to 
kill an American citizen abroad. Attorney General Holder stated, ‘“Due Process’ and ‘judicial 
process’ are not one and the same, particularly when it comes to national security. The 
Constitution guarantees due process, not judicial process.” 

Attorney General Holder further argued that “[t]he Constitution’s guarantee of due process is 
ironclad, and it is essential - but, as a recent court decision makes dear, it does not require 
judicial approval before the President may use force abroad against a senior operational leader of 

a foreign terrorist organization with which the United States is at war - even if that individual 

happens to be a U.S. citizen.” The Attorney General thus argued that the President has the 
constitutional power to authorize the targeted killing of an American citizen without judicial 
process. 

The Board has broad jurisdiction to “review actions the executive branch takes to protect the 
Nation from terrorism, ensuring that the need for such actions is balanced with the need to 
protect privacy and civil liberties.” 

When asked if you believe the President has the power to target, and kill, an American 
citizen abroad based upon due process that does not include judicial process, you all responded 
that you did w,i F. • ; to. ugh inform ..t'.on abou: :he a! Avvlaki xiuario to make a ...di. 

Regardless of the White House’s failure to make its legal reasoning public, please respond to the 
following question based on your own opinions or beliefs. 

A. Do you believe the President has the power to target, and kill, an American citizen abroad 
based upon due process that does not include judicial process? Why or why not? 

The question as to whether the President has the power to target, and kill, an American 
citizen based upon due process that does not include judicial process encompasses a very broad 
range of potential situations, including military actions. It is therefore difficult to say that the 
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President does not possess that authority in certain circumstances. However, when and under 
what circumstances that power or authority might be exercised, or what process exclusive of 
judicial process might be rec/uired or advisable, is not a question that I have studied. 

When asked if you believe the Board would have the power to declare the President’s 
actions, in targeting American citizens abroad, a violation of constitutional civil liberties, most of 
you responded that you viewed your role as providing oversight and advice, and reporting to 
Congress. Mr. Dempsey stated that he believed the Board probably does not have the power to 
make “declarations.” Please respond in greater detail than in your testimony to the following 
question, and also indicate whether or not you subscribe to Mr. Dempsey’s belief that the Board 
does not have power to make “declarations.” 

B. Do you believe the Board would have the power to declare the President’s actions, in 
targeting American citizens abroad, a violation of constitutional civil liberties? 

By statute, the Board has the authority to advise the President, but does not have the 
authority to “declare ” an action constitutional or unconstitutional The PCLOB statute provides 
that as part of its semi-annual report to Congress, the Board must identify “each proposal 
reviewed by the Board ... that (i) the Board advised against implementation: and (ii) 
notwithstanding such advice, actions were taken to implement. ” 42 U.S.C. § 2000ee( e). The 
statute further directs that the Board “make its reports, including its reports to Congress, 
available to the public to the greatest extent that is consistent with the protection of classified 
information and applicable law. " 42 U.S.C. § 2000ee(f). 

C. Do you support Attorney General Holder’s public statement that due process does not 
necessarily include judicial process when it conics to national security? Which national 
security matters require judicial process and which ones do not? 

I agree with A ttorney General Holder that due process does not necessarily include judicial 
process when it comes to national security. Moreover, Congress has made clear that judicial 
process is not always required: for example, specified agencies may issue National Security 
Letters without prior judicial process. Similarly, there may be a range of actions taken with 
respect to non-U.S. persons, or actions on a battlefield, that may not require judicial process. 

The precise line as to when due process requires judicial process, and what that judicial process 
might entail, is a fact-intensive fact-specific inquiry. 

D. If confirmed, would you request a copy of the al reasoning used to justify the al 
Awiaki Killing? Would you support Congress Having a copy? As this legal reasoning 
implicates important constitutional rights, would you support the memo being made 
public, with appropriate security redactions? 

If confirmed, 1 will work with my colleagues to set priorities for our attention in addition to 
those set by statute. To the extent that we consider the issue you identified above, 1 would hope 
to understand the legal reasoning and factual context for any policy developed, and the 
implementation of that policy. There are strong reasons for publication and dissemination of 
such legal memoranda: however, any such decision must also take into account the significant 
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and appropriate justifications against publication and dissemination, including potential 
operational impacts, deliberative process concerns, and classification. 

(8) Classified Information 


To carry out its duties, the Board is authorized to have access to information from any 
Department or agency within the executive branch, including classified information. To manage 
that classified information appropriately, the Board shall adopt “rules, procedures . . . and other 
security” “after consultation with the Secretary' of Defense, the Attorney General, and the 
Director of National Intelligence.” Please elaborate on background and experience in dealing 
with classified information. 

A. Do you currently have a security clearance? 

B. How do you plan to hold classified information without a SCIF? Do you anticipate 
asking Congress to give you funds to build one? 

C. As a Board, how much time do you expect to spend reviewing classified information? 

D. If it’s a close call in determining whether to publish sensitive national security 
information, on which side do you err - the side of national security or public 
disclosure? 

/ do not currently hold a security clearance, although I did hold various security clearances 
during my time at the Department of Justice. It is my understanding that depending on the level 
of classification, a SCIF is not always necessary to review or hold classified information. 
However, 1 would anticipate that the Board would be called upon to review information 
classified at a level requiring a SCIF, in which case one likely alternative to requesting funds to 
build a new SCIF would be to share one of the numerous SCIFs in the area. How much 
classified information we would review could depend on the priorities set by the Board, if and 
when we are confirmed. 

It is unlawful to disclose classified information, and l would not do so. 

(9) Scope of Constitutional Protections 

Currently, national security law defines a U.S person as a U.S. eitizen (USC), a Lawful 
Permanent Resident ^LPR), a U.S. corporation, or a group whose members arc substantially 
USCs or LPRs. FISn, 50 U.S.C. 1801 . Some argue mat aii persons round in the Uniteu auues 
should receive the same protections under the Constitution that U.S. citizens possess. 

A. Who should be entitled to protection as a U.S. person? 

B. Do you believe that the definition of U.S. person should be broader, to include 
persons in the process of applying for permanent residence, or do you believe it 
should it be restricted to the traditional statutory definition in FISA? 
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C. If the definition of U.S. person is defined broadly, can it create problems for quickly 

sharing terrorism information? If not, why not? 

The Supreme Court and other courts have, from time to time, opined on this question (or 
variants thereof), and should this issue come before the Board, 1 would familiarize myself with 
that jurisprudence as a starting point to analyze any proposal to alter the current definition of 
U.S. Person. That said, designation as a U.S. person has fairly significant legal implications, 
such as triggering minimization requirements under FISA, which can have practical 
consequences related to the sharing of information. 

(10) Scope of Authority to File Amicus Briefs 

The Board is given very broad duties and authorities. The statute clarifies that this Board is 
to be treated as an agency and not an advisory committee. 

A. Do you believe it is within the Board’s authority and power to file an amicus brief in a 

case? 

B. If the answer to the above question is yes, and if it takes only three Board members to 

make a quorum, can the Board file an amicus brief if two members don't agree? 

C. If the answer to the above question is yes, could the two disagreeing members file a brief 

outlining their opposing view? 

D. Where in the statute do you find the authority that allows the Board to file an amicus 

brief? 

The PCI, OB statute does not explicitly grant litigating authority to the Board, and I would 
not anticipate that the Board would file an amicus brief in a case. 

(11) Cvbersecuritv Legislation 

Many of the Cybersecurity bills include language rebuilding the wall, by limiting the use of 
cyber-threat information for purposes outside Cybersccurity — including national security and 
counter intelligence. 

(1) Do you support recreating the wall as part of cybersccurity legislation? 

(2) Regardless of what Congress docs, do you think that a wall should exist between 
cybersccurity information sharing to prevent cybcr-attacks and law enforcement? 

The wall arose from a provision of FISA governing the dissemination of information 
acquired through FISA, and resulted in dangerously inadequate dissemination and sharing of 
intelligence. As recognized by the Foreign Intelligence Surveillance Court of Review, Congress 
removed the statutory basis for the wall, and much work has been done to change the legacy 
culture of the wall. I would not support recreating the wall. That said, not alt information is 
shared or disseminated identically today, even in the information sharing environment. For 
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example, there are restrictions on the sharing of information acquired through a grand jury. 
Information acquired through FISA and relating to U.S. persons is subject to minimization 
requirements that can impact the collection, retention, and dissemination of that information. 
There may similarly be logical and appropriate guidelines for the dissemination and retention of 
information acquired through any new cybersecurity authority, although under no circumstances 
should the wall be recreated. 

(3) At the hearing, many of you stated you have not studied this issue. Mr. Dempsey stated 
that, if confirmed, the Board would look closely at this issue. However, Mr. Dempsey 
added, “Congress is going to have a say on that issue, 1 think, before this board conies 
into creation, and vve will work with the authorities and decisions that Congress makes on 
that cybersecurity legislation.” While 1 appreciate your willingness to study the issue and 
your deference to Congress, I want to know your position on certain cybersecurity related 
topics. 

1. Do you support private networks, service providers, and private industry sharing 
customer information with the Federal Government if that information evinces a 
cybersecurity threat or vulnerability to public or private systems? If not, why not? 

2. What restrictions should be placed on information shared with the Federal 
Government? Should information be limited to metadata only or should it include 
contents of communications? 

3. What restrictions should be placed upon cybersecurity threat information shared 
with the Federal Government? For example, should personally identifiable 
information (PH) be minimized or redacted? Should the use of this information 
be limited to merely address cybersecurity threats or could it be used for national 
security, intelligence, counterintelligence, national security, or criminal matters? 

If you believe it can be shared, what categories of the aforementioned purposes 
can it be shared? 

4. How long should any shared information be retained? 

I think it is always legitimate to ask questions about whether government should have access 
to information and what the government does with that information once the government has it. 
However, a truly informed opinion as to what information the government should have, how long 
it should keep it, how it might be used or shared, or what other restrictions might he appropriate, 
is dependent on a full understanding of the threats we face today. I would seek to develop such a 
full understanding before offering an opinion as to the questions above. 

(12) United States v. Jones 

In her concurrence in the recent ease. United States v. Jones, 132 S. Ct. 945, 954 (2012) 
(Sotomayor, J., concurring). Justice Sotomayor agreed with Justice Alito that, “at the very least, 
longer term GPS monitoring in investigations of most offenses impinges on expectations of 
privacy.”’ 


12 



459 


Her concurrence then elaborated that even with short-term monitoring, "some unique 
attributes of GPS surveillance relevant to the Katz analysis will require particular attention.” 
Justice Sotomayor stated that GPS monitoring “generates a precise, comprehensive record of a 
person’s public movements that reflects a wealth of detail about her familial, political, 
professional, religious and sexual associations.” She further indicated that she “would take these 
attributes of GPS monitoring into account when considering the existence of a reasonable 
societal expectation of privacy in the sum of one’s public movements.” 

A. With respect to Justice Sotomayor’s discussion of the temporal elements of the 4th 
Amendment, please explain your interpretation of her statements and whether or not 
you support her position. 

B. Do you believe the 4 lh Amendment has a temporal restriction? Do you believe that 
information that is initially acquired lawfully may become subject to 4' 1 ' Amendment 
restrictions over time? 

As I understand the opinions o/United States v. Jones, 132 S. Ct. 945 (2012), the. Justices 
looked to various strands of Fourth Amendment jurisprudence to assess the constitutional 
implications of GPS monitoring. I understand Justice Sotomayor 's statements as to "familial, 
political, professional, religious and sexual associations, " as well as the reference to "longer 
term GPS monitoring ” to be an application of a traditional "reasonable societal expectation of 
privacy ” test. Whether a technique that would not otherwise raise constitutional concerns may 
implicate those concerns solely by virtue of prolonged or sustained use is an open question. 

(13) Agency Authority 

The statute establishes the Board as “an independent agency within the executive 
branch”. And the Board "shall” analyze and review actions taken by the executive branch. Jhe 
Executive Office of the President is obviously part of the executive branch, and nowhere is the 
President excluded from the Board’s review and purview. 

A. Do you believe that the Board will have the duty to review and analyze actions of 
the President and the Executive Office of the President? 

B. Do you believe that the Board will have the duty to review and analyze actions of 
the Vice President an<J ,h .e Office of the vice President? 

C. If the Board disagrees with the actions taken by the President, Vice President, or 
either of their offices, after the Board has fulfilled its duty to “advise the President. . . and 
executive branch”, what options does the Board have? 

D. What is your understanding of the term, “independent agency within the 
Executive Branch”? How would you compare your authority to that of other, fully 
independent boards outside the Executive Branch, such as the Securities and Exchange 
Commission? 
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The PCLOB statute uses the phrase "the President and the departments, agencies and 
elements of the executive branch, ” which by its terms encompasses the President, and can be 
read to encompass the actions of the Executive Office of the President and the Office of the Vice- 
President ("elements of the executive branch"). 42 U.S.C. § 2000ee(d)(I)(C). Similarly, to the 
extent that the Vice President is acting in his or her capacity as Vice President rather than in his 
or her capacity as President of the Senate, those actions could also fall within the statutory 
language. To the extent that the Board disagrees with actions taken by the President, Vice 
President, or either of their offices, the PCLOB statute provides that as part of its semi-annual 
report to Congress, the Board must identify “ each proposal reviewed by the Board ... that (i) 
the Board advised against implementation ; and (ii) notwithstanding such advice, actions were 
taken to implement. ” 42 U.S.C. § 2000ee(c)(2)(D). The statute further directs that the Board 
" make its reports, including its reports to Congress, available to the public to the greatest extent 
that is consistent with the protection of classified information and applicable law. " 42 U.S.C. § 
2000ee(f)(l). The term “independent agency within the Executive Branch " is not one that l have 
studied, but the scope of any agency (be it PCLOB or the SEC) created by statute is defined by 
its authorizing statute. 

The Board is given authorization for access to any Department, any information, any 
document, or any person to carry out its duties. And if that access is denied, the Board can ask 
the Attorney General to issue a subpoena. 

E. What recourse will the Board have if the Department of Justice is the executive 
branch component that is denying access to information? 

F. If it is the Office of the President that is denying the Board access to information, 
do you believe it is realistic that the Board will seek a subpoena from the Attorney 
General, who reports to the President? 

The PCLOB statute provides that the “Board is authorized to (A) have access from any 
department, agency, or element of the executive branch, or any Federal officer or employee of 
any such department, agency, or element, " information "necessary to carry out its 
responsibilities. ” 42 U.S.C. § 20Q0ee(g)(l). In the event a “ department . agency, or element" of 
the executive branch is, “in the judgment of the Board, unreasonably refused or not provided, 
the Board shall report the circumstances to the head of the department, agency, or element 
concerned without delay. ” 42 U.S.C. § 2000ee(g)(4). The statutory authority to “submit a 
written request to the Attorney General that the Attorney General require, by subpoena. " 
Information, is limited to “ person ,> .fiil.er than departments. agencU.-, and elements of the 
executive branch) to produce.... " 42 U.S.C. § 200Uee(g)(l)(D). I would therefore not anticipate 
that the Board would request a subpoena directed at the Office of the President. 

(14) Use of International and Foreign Law in Interpreting Privacy and Civil Liberties 
Issues 


At the hearing. Judge Wald noted her experience with international law, citing her time as 
a judge on the International Criminal Tribunal for Yugoslavia. This raises the disturbing 
problem of judges in the United States relying on international and foreign law in interpreting the 
U.S. Constitution and statutes. In a number of cases, justices of the Supreme Court have cited 
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non-U.S. laws as support for overturning U.S. laws, such as those on execution of juveniles and 
of the mentally handicapped. Separate and apart from the ultimate wisdom of those decisions, 
the fact that justices had to rely on other countries’ and international organizations’ opinions on 
legal matters, and not on the text, history, and structure of the Constitution and on American 
legal traditions, is concerning. In addition, as Justice Scalia has pointed out, those justices and 
the advocates of the use of international and foreign law only selectively cite it as relevant. They 
typically cherry-pick foreign and international legal decisions that support their favored policy 
positions, such as abolition of the death penalty, but ignore those that disagree with their 
positions, such as restrictions on the availability of abortion in most countries around the world. 

The problem of selective use of international and foreign law in interpreting U.S. law 
would seem to be equally at issue for the members of the Privacy and Civil Liberties Oversight 
Board. Protections for privacy and civil liberties vary widely from one country to another. For 
example, the United States provides far more rights to the accused than most other countries. In 
much of Europe, defendants accused of terrorist crimes can be held for up to a week without 
charge or without seeing a neutral magistrate, rather than the Constitutionally required 48 hours 
in the United States. Likewise, virtually all European countries, as well as others around the 
world, require citizens to possess and carry a national identification card that must be presented 
to authorities upon demand. Such a requirement would be denounced in the United States, and 
proposals for such a card have never been successful. Laws on surveillance, leaks of classified 
information, and racial profiling are also far more lenient in much of the rest, of the world. 

At the same time, human rights advocates have greatly expanded the notion of 
international human rights law to cover areas of privacy and civil liberties, and they are fond of 
citing to international treaties, such as the International Covenant on Civil and Political Rights, 
as support for their attacks on U.S. law and appropriate interpretations of the U.S. Constitution. 
Like-minded members of international bodies, mainly law professors from around the world, 
such as the U.N.’s “special rapporteurs,” parrot these arguments. Meanwhile, the non- 
democratic majority of the U.N. General Assembly passes resolutions against the United States 
motivated by dislike of our foreign policy and tradition of freedom and capitalism. Then human 
rights advocates claim that “international law” supports their positions. 

A. If confirmed, do you commit that your evaluations of the legality and propriety of 
U.S. government actions to fight terrorism, as they relate to the protection of privacy and 
civil rights, will be based exclusively on the requirements of the U.S. Constitution, as 
interpreted by the Supreme Court, and on U.S. law, and not on foreign countries’ laws or 
on allegations of what international law requites? 


Yes. 
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QUESTIONS FOR THE RECORD: Responses of Elisebeth C. Cook 


From Senator Amy Klobuchar 

“ Nominations to the Privacy and Civil Liberties Oversight Board ” 
April 18, 2012 


Questions for all witnesses 

Question No. I: Career Experience 

You have all established very impressive careers with experience working in both public service 
and private legal practice. 

• Can you describe any experiences you have had in your career in balancing civil liberties 
with national security or other priorities? 

• How did you go about analyzing such conflicts? 

During my time at the Department of Justice (2005-09), I had many experiences 
balancing civil liberties with national security and other priorities. For example, l was involved 
in the effort that resulted in the Attorney General Guidelines for Domestic FBI Operations, 
which reflect a balance of civil liberties protections with national security and criminal 
investigative needs. These guidelines provided an opportunity to provide clear and consistent 
guidelines across national security and criminal investigations, while at the same time 
increasing oversight of domestic operations through a combination of approval, notice, and 
audit requirements. 

Question No. 2: Privacy Concerns in the Commercial Arena 

Privacy concerns are not just present in the national security context, but also in the commercial 
arena and with respect to the government’s regulation of commerce. 

• Can you talk about how the dynamics or considerations of privacy might be different in 
commercial contexts as opposed to security contexts? 

• Specifically, how can industry, including telecommunications firms, and the government 

worif roaeftier to imnrnvo OUT appro?"" . ivurv U'-'liesV 


As an initial matter, the legal framework for private companies to obtain and retain 
information is different from that applying to government acquisition, retention, and 
dissemination of information. Moreover, imperatives for which government collects and uses 
information, such as national security and criminal investigations, may be largely absent for 
private actors. In the end, industry, including telecommunications firms, and the government 
can each benefit from clear and consistent frameworks for protecting privacy. 
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Responses by Rachel L. Brand to questions submitted by Senators Grassley 

AND KLOBUCHAR 


Senator Chuck Grassley 
Questions for the Record 

David Medine, Nominee, to be Chairman and Member of the Privacy and Civil Liberties 
Oversight Board 

Rachel L. Brand, Elisebeth Collins Cook, James Xavier Dempsey, Patricia M. Wald 
Nominees to be a Member of the Privacy and Civil Liberties Oversight Board 

RESPONSES OF RACHEL L. BRAND 


(1) Scope of the Board’s Authority and Responsibilities of its Members 

Following the terrorist attacks on 9/1 1 , Congress made a number of reforms in order to 
protect the nation from further terrorist attacks. These reforms included tearing down the 
artificial “wall” between law enforcement and national security cases that the Justice Department 
had created; passage of the USA PATRIOT Act; reforming the intelligence community; and 
updating the Foreign Intelligence Surveillance Act (FISA). 

All told, the various reforms, recommended by the 9/1 1 Commission and then 
implemented, have strengthened our national security and have helped to prevent another major 
terrorist attack on U.S. soil. However, we must remain vigilant against terrorist threats and not 
let down our guard. That said, some have argued that all these reforms to our intelligence, law 
enforcement, and national security agencies have been at the cost of civil liberties and individual 
rights. Recognizing this concern, the 9/1 1 Commission recommended that Congress create the 
Privacy and Civil Liberties Oversight Board to oversee the new authorities granted to these 
agencies. 

Congress also acted by passing and signing into law the Intelligence Reform and 
Terrorism Prevention Act of 2004, which included provisions creating the Privacy and Civil 
Liberties Oversight Board in statute. In 2007, legislation updated the board’s statute, 
reestablishing it as an independent agency in the executive branch. 

As President Obama waited until December 2010 to nominate two of the five Board 
members and other three were not nominated by President Obama until December 2011, the role 
ot the PC LOB has '"’t to he neehfld nut 5»r>H mmiv details of the srer": rtf its a».'.tho r 'ty ™rn»in 
unclear. Thus, the philosophical perspectives of the board members of the utmost importance, 
and your thorough answers are appreciated. 

A. What is your philosophy about privacy and civil liberties, especially when 

considered in the context of national security, law enforcement and cybersecurity 
efforts? 

It is hard to improve on the notion espoused by the 9/1 1 Commission that 
protection of privacy and civil liberties in the counter-terrorism context involves a 
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careful and continual balancing. There will be no civil liberties or privacy to 
protect if our country is crippled by terrorist attacks. At the same time, our 
democratic and open society cannot continue to function if security concerns are 
allowed to override constitutionally protected freedoms. How to preserve that 
balance is never a simple question and depends on the circumstances. In general, 
of course, the more intrusive the power the government seeks, the more scrutiny it 
should receive, both before and after the fact. This is reflected in existing statutes 
and constitutional jurisprudence and would guide me in providing advice and 
recommendations if I am confirmed to the Board. 


B. Describe how you would view your role as a member of this Board. Specifically, 
do you see the position as akin to that of a judge, an advocate, an investigator or 
something else? And if you sec yourself as having the role of an advocate, which 
groups or interests will you be advocating on behalf of, if confirmed? 

C. Do you believe that your work on the Board must be impartial and neutral? Or do 
you believe that in carrying out your work, you would be free to have empathy for 
certain positions or groups? 

D. In the area of privacy and civil liberties, do you have any heroes or role models? 
And if you do, who arc they and why arc they your heroes or role models? 

Responses to B. through D.: 

The Board 's organic statute gives the Board two primary purposes: to “review 
and analyze ” agency actions after the fact: and to "ensure that liberty > concerns 
are appropriately considered " during the policy development process. 42 U.S.C. 
2000ee(c). 

If confirmed, / intend to provide my independent advice and judgment, not 
advocate for the views of any person, group, or interest. 

(2) Views on Duplication Existing Government Privacy and Civil Liberties Efforts 

The Board was created in the Intelligence Reform and Terrorism Prevention Act of 2004, as 
amended in 2007. The same legislation also created the Office of the Director of National 
Intelligence (ODN1). And consis'vnt with the provisions of the Act, within ODNI there is an 
Office of Privacy and Civil Liberties, .'...fi the Department of Just!—, ,.i required its 2005 
reauthorization, has a Chief Privacy and Civil Liberties Officer with a supporting office. The 
Department of Homeland Security has a statutorily created Office of Civil Rights and Civil 
Liberties and a separate Office of Privacy. And the Department of Defense has a Privacy and 
Civil Liberties Office, as well as the State Department, and other departments and agencies. The 
Board’s authorizing legislation provides that the Board will “receive reports from” other similar 
offices in the Executive Branch, “make recommendations” to those other offices, and 
“coordinate” their activities. It’s not clear what the unique contribution of the Board is to this 
arrangement. 
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Although the Board has been on the books for many years, it has yet to actually function. 
Meanwhile, each of the relevant agencies in the war on terrorism — the Director of National 
Intelligence (DN1), Department of Justice (DO.I), Department of Defense (DOD), Department of 
Homeland Security (DHS), and others — have their own similar office. In fact. Homeland 
Security actually has two separate offices, one just for privacy, and one for civil rights and civil 
liberties - both created by the Homeland Security Act. Depending on how it is implemented, the 
Board is in danger of becoming another layer of bureaucracy. 

I am interested in your views on what you envision your unique contribution might be, 
considering the vast number of privacy offices that currently exist. How do you plan to 
coordinate with these offices? 


A. Can you describe what the privacy and civil liberties office docs at the Office of the 
Director of National Intelligence (ODNI)? 

Pursuant to 50 U.S.C. 403~3d(b), ODNI’s Civil Liberties Protection Officer has the 
following duties: 

“The Civil Liberties Protection Officer shall — 

(1) ensure that the protection of civil liberties and privacy is appropriately 
incorporated in the policies and procedures developed for and implemented by the 
Office of the Director of National Intelligence and the elements of the intelligence 
community within the National Intelligence Program: 

(2) oversee compliance by the Office and the Director of National Intelligence with 
requirements under the Constitution and all laws, regulations, Executive orders, and 
implementing guidelines relating to civil liberties and privacy; 

(3) review and assess complaints and other information indicating possible abuses of 
civil liberties and privacy in the administration of the programs and operations of the 
Office and the Director of National Intelligence and, as appropriate, investigate any 
such complaint or information: 

(4) ensure that the use of technologies sustain, and do not erode, privacy protections 
relating to the use, collection, and disclosure of personal information: 

(5) ensure that personal information contained in a system of records subject to 
section 552a of title 5 (onpviarly refer'-vi to as the “PrivO' r ' ' r ', ■, js handled in full 
compliance with fair information practices as set out in that section: 

(6) conduct privacy impact assessments when appropriate or as required by law: and 

(7) perform such other duties as may be prescribed by the Director of National 
Intelligence or specified by law. ” 

B. Can you describe what the privacy and civil liberties office docs at the Department of 
Homeland Security (DHS)? 
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DIIS has two separate offices: one for privacy and one for civil rights and civil 
liberties. The chief privacy officer 's responsibilities are set forth in section 222 of the 
Homeland Security Act of 2002 (6 U.S.C. 142(a). They include: 

“(I) assuring that the use of technologies sustain, and do not erode, privacy 
protections relating to the use, collection, and disclosure of personal information: 

(2) assuring that personal information contained in Privacy Act systems of records 
is handled in full compliance with fair information practices as set out in the Privacy 
Act of 1974; 

(3) evaluating legislative and regulatory proposals involving collection, use, and 
disclosure of personal information by the Federal Government: 

(4) conducting a privacy impact assessment of proposed rules of the Department or 
that of the Department on the privacy of personal information, including the type of 
personal information collected and the number of people affected: 

(5) coordinating with the Officer for Civil Rights and Civil Liberties to ensure 
that — 

(A) programs, policies, and procedures involving civil rights, civil liberties, and 
privacy considerations are addressed in an integrated and comprehensive manner; 
and 

(B) Congress receives appropriate reports on such programs, policies, and 
procedures; and 

(6) preparing a report to Congress on an amnia l basis on activities of the 
Department that affect privacy, including complaints of privacy violations, 
implementation of the Privacy Act of 1 9 74, internal controls, and other matters. " 

DHS’s Officer for Civil Rights and Civil Liberties was also established by the Homeland 
Security Act. See 6 U.S.C. 1 13(d)(3). Pursuant to 6 U.S.C. 345, the Officer 's general 
responsibilities are as follows, in addition to an annual report to Congress: 

" I. review and assess information concerning abuses of civil rights, civil liberties, 
and profiling on the basis of race, ethnicity, or religion, by employees and 
officials of the Department: 

2. make public through the Internet, radio, television, or newspaper advertisements 
information on the responsibilities and functions of and how to contact, the. 

Officer; 

3. assist the Secretary’, directorates, and offices of the Department to develop, 
implement, and periodically . .view Department policies and procedures to 
ensure Wat the protection ofcivii rights and civil liberties is appropriately 
incorporated into Department programs and activities ; 

4. oversee compliance with constitutional, statutory, regulatory, policy, and other 
requirements relating to the civil rights and civil liberties of individuals affected 
by the programs and activities of the Department; 

5. coordinate with the Privacy Officer to ensure that — 

a. programs, policies, and procedures involving civil rights, civil liberties, 
and privacy considerations are addressed in an integrated and 
comprehensive manner; and 
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b. Congress receives appropriate reports regarding such programs, policies, 
and procedures; and, 

6. investigate complaints and information indicating possible abuses of civil rights 
or civil liberties, unless the Inspector General of the Department determines that 
any such complaint or information should be investigated by the Inspector 
General. " 

C. Can you describe what the privacy and civil liberties office does at the Department of 
Justice (DOJ)? 

The Department Office of Privacy and Civil Liberties "provides legal advice and 
guidance to Departmental components; ensures the Department 's privacy 
compliance, including compliance with the Privacy Act of I 974, the privacy 
provisions of both the E-Government Act of 2002 and the Federal Information 
Security Management Act, as well as administration policy directives issued in 
furtherance of those Acts; develops and provides Departmental privacy training ; 
assists the CPCLO in developing Departmental privacy policy; prepares privacy- 
related reporting to the President and Congress; and reviews the information 
handling practices of the Department to ensure that such practices are consistent 
with the protection of privacy and civil liberties. " See htti>://www. justice, eov/opcl/ . 

D. Can you describe what the privacy and civil liberties office docs at the Department of 
Defense (DOD)? 

According to DOD’s website, the Defense Privacy and Civil Liberties Office's 
functions include: 

"Developing policy, providing program oversight, and serving as the DoD focal 
point for Defense Privacy matters. 

Providing day-to-day policy guidance and assistance to the DoD Components in their 
implementation and execution of their Privacy Programs. 

Reviewing new and existing DoD policies which impact on the personal privacy of 
the individual. 

Reviewing, coordinating, and submitting for publication in the Federal Register 
Privacy Act system of records notices and Privacy Act rulemaking by the DoD 

Developing and coordinating Privacy Act computer matching programs within the 
DoD Components and between the DoD Components and other Federal and State 
agencies. 

Providing administrative and operational support to the Defense Privacy Board, the 
Defense Data Integrity Board, and the Defense Privacy Board Legal Committee. ” 

Sec http://dDclo.defense.eov/onvacv/Aboul The Office/about the, office.html . 
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E. How will the Board’s work differ from these offices? 

F. How will you ensure that you do not duplicate the efforts of these offices? 

Responses to E. and F. : 

To some extent, the relationship between the agency privacy offices and the Board is 
prescribed by the Board's organic statute. See 42 U.S.C. 2000ee-(d)(3). 

The Board should not duplicate the work of the existing agency privacy and civil 
liberties offices. Functioning simply as a redundant level of oversight would not be 
feasible, given the Board’s limited budget and largely part-time membership, and 
would not he a good use of taxpayer funds. 

There are a variety of possible approaches the Board could take to fulfill its statutory 
mandates within the constraints of its size and budget. If confirmed, / will consult 
with my colleagues on the Board to find the best approach. 

One approach might be to consider the Board's work to fall into two main categories. 
First, the Board must carry out certain tasks that the statute specifically requires it to 
perform. For example, it must submit reports to Congress at least twice a year. Sec 
42 U.S.C. 2000ee(e). Second, to fulfill the Board's more general oversight and 
advice functions ('see 42 U.S.C. 2000ee(d)(I),(2)) the Board might focus on a small 
number of the most important privacy and civil liberties issues raised by the 
government 's efforts to combat terrorism. On the policy side, the Board might focus 
only on emerging issues. In the oversight context, the Board might focus on 
significant or systemic civil liberties violations that come to light, rather than 
attempting to serve as another Inspector General. 


The war on terrorism requires a careful balance between aggressive counter-terrorism policies 
and the protection of privacy and civil liberties. We can’t be so aggressive that U.S. citizens 
rights’ are violated, but we also can’t ignore effective policies that wilt deter and prevent terrorist 
acts. Most relevant agencies have a civil liberties or privacy office now, that have been debating 
this balance for years. So, in many ways, this Board is late to the debate. 

G. If' an agency, or the President himself, J:;,r rees with input the 3oard provides on a 
particular action or policy, what will you uo t 

The Board, pursuant to its organic statute, may provide advice and recommendations 
to the President, but the President is not bound to accept them. However, the Board's 
organic statute does require the Board to periodically submit to Congress reports 
listing any "proposal reviewed by the Board. ..that-(i) the Board advised against 
implementation: and (ii) notwithstanding such advice, actions were taken to 
implement... " 42 U.S.C. 2000ee(e)(2)(D). 
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H. Do you plan to make recommendations to Congress on legislation? If so, please 
describe how you will approach that effort. 


I do not have any specific plans to recommend legislation if l am confirmed. If 
confirmed, I will consult with my colleagues on the Board about whether this is 
appropriate or necessary. 

(3) Preventing the Rebuilding of the "\V all” Between National Security and Law 
Enforcement. 


One of the failures of the pre-9/1 1 mind-set was the strict separation between law 
enforcement and intelligence operations. The 9/1 1 Commission found that the “w'all” created in 
the 1990s in the FBI and DOJ between collection of information for foreign intelligence 
purposes and the use of information to prevent terrorist acts inhibited crucial information 
sharing. Breaking down that wall has been one of the great successes of the post-9/1 1 
reorientation of DOJ and the FBI to terrorism-prevention, not just post-hoc crime solving. In 
addition, the 9/1 1 Commission found that the “stove-piping” of information among national 
security agencies was harmful to finding, tracking, and capturing terrorists. It was this “stove- 
piping" that prevented anyone from fully “connecting the dots” to find the 9/1 1 terrorists. 

However, many privacy and civil liberties advocates oppose widespread sharing of 
information across agencies because of the fear that it allows the government to aggregate too 
much information about individuals. Without such capabilities, however, full pictures of 
terrorists will not be possible, connections among them will be missed, and terrorist networks 
will go undetected. 

When asked about how you will ensure that none of your work contributes to the creation of 
a new “wall” between law enforcement and intelligence, you seemed to agree that the wall 
should remain down, and that you would find ways to protect both the interests of law 
enforcement and civil liberties. There also appeared to be agreement among the panel of 
nominees that you should be involved at the design stage in creating law enforcement tools that 
implicate privacy or civil liberties concerns. 

A. Based on your previous responses, please explain in greater detail how you plan to 
accomplish “finding ways to protect the interest of law enforcement and civil 
liberties,” and “being involved at the design stage?” 

I believe this question quotes jrom anotner nominee 's responses at our co/jit rr.auon 
hearing. 

In general, however, the fact that the Board's organic statute lists as one of the 
Board's Two main purposes to "ensure that liberty concerns are appropriately 
considered in the development and implementation of laws, regulations, and policies 
related to efforts to protect the Nation against terrorism " suggests that Congress 
intended the Board to be involved in the policy development process before policies 
are finalized. How that is done will depend upon the circumstances. Whether it can 
be accomplished will depend largely on whether the agencies view the Board as a 
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trusted partner that desires to help them fulfill their counter-terrorism missions while 
also protecting privacy and civil liberties. If confirmed, my goal will be to forge such 
relationships with the relevant agencies. 


B. How will you ensure that none of your work contributes to the creation of a new 
“wall” between law enforcement and intelligence? 

C. What is your view of the relationship between law enforcement and intelligence 
gathering? 

D. What is your view of the importance of information sharing between all Executive 
Branch agencies in order to ensure that someone can “connect the dots” to find 
terrorists? 

E. Do you oppose “stove-piping” of information by Executive Branch agencies, in order 
to ensure that someone can “connect the dots” to find terrorists? Please explain. 

Responses to B. through E.: 

Information sharing is critical to preventing terrorist attacks. The 9/1 1 Commission 
described some of the deficiencies in agencies ' in formation sharing prior to the 
attacks of September 11. 2001. It took a massive effort throughout the executive 
branch to address cultural and technological barriers to information sharing, and 
many changes to the governing legal framework, to get where we are today. The 
counter-terrorism agencies must continue their efforts to promote information 
sharing and prevent stovepiping. 

If confirmed, I will be mindful of the barriers to information sharing that, at least in 
part, prevented the. counter-terrorism agencies from detecting and preventing the 
terrorist attacks of September 11, 2001. The Board must ensure that its advice and 
recommendations promote privacy and civil liberties without pushing agencies back 
to pre-9/II stovepiping. 

(4) Opinions on Patriot Act & USA Provisions 

The PA TRIOT Act provides tools in the fight agatr 1 ' y acts of terrorism and ®»< 
reauthorized last year. It provides authority to a court to authorize a roving wiretap to obtain 
foreign intelligence information not concerning a U.S. person, under Section 206. It provides 
authority to a court to authorize obtaining records and information under Section 215, like a 
grand jury subpoena. And National Security Letters can be used like administrative subpoenas, 
but with high-level approvals. 

The FISA Amendments Act (FAA) will expire at the end of 2012. The Intelligence 
Committee and the Judiciary Committee will have to address reauthorization of this highly 
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classified national security tool soon, 1 am interested in your opinions about the national security 
and anti-terrorism tools in current law. 

A. Would you vote to reauthorize the PATRIOT Act, as it now reads? If not, why not? 

What would you change? 

B. Are there any tools authorized by the Patriot Act that you have concerns about? If so, 
please list those provisions and why you have concerns with them. 

Responses to A. and B.: 

The USA PATRIOT Act was a very large piece of legislation touching on a broad array 
of subject matters. Of the hundreds of sections in the Act, only 16 were originally 
scheduled to sunset. Of those, alt but three were made permanent, with some 
amendments, in the first reauthorization legislation. The three remaining provisions have 
been reauthorized by Congress, with additional amendments, several times since then. 

As I have not had access to classified information since leaving government service, I 
cannot speak to how the Act 's effectiveness has or has not changed in the last few years. 
However, based upon my experience in the executive branch. I believe that many of the 
amendments effected by the USA PA TRIOT Act have been instrumental in preventing 
further terrorist attacks on U.S. soil. In addition, many of the amendments to the Act 
enacted in the reauthorizing bills included additional protections for privacy and civil 
liberties. If I am confirmed, and if amendments to the Act come before the Board for 
consideration. I will review them with the benefit of full and timely information, including 
classified information, and will approach them with an open mind 

C. What about the Foreign Intelligence Surveillance Act (FISA) - would you vote to 
reauthorize it, as it now reads? If not, why not? What would you change? 

D. Are there any tools authorized by the FISA Amendments Act that you have concerns 
about? If so, please list those provisions and why you have concerns with them. 

E. Please describe when or how you have dealt with the FISA law? 


Responses to C. through E. : 

While working in the Justice Department 's Office cf Legal Policy, I was involved in 
various policy questions concerning FISa. tiased on mat experience, I believe the 
investigative tools authorized under FISA are critical to ensuring our national security. 
It is important to remember that the statute includes several levels ofpre- and post- 
operational oversight - including prior judicial approval of surveillance in most 
circumstances - and other protections for privacy and civil liberties. That said, I am not 
familiar with every provision of FISA and am unfamiliar with the details of the FISA 
Amendments Act, which was not enacted during my government service. If I am 
confirmed, and if amendments to FISA come before the Board for consideration, / will 
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review them with the benefit of full and timely information, including classified 
information, and will approach them with an open mind. 

(5) Views on the Use of the Traditional Law Enforcement Model or Military Commissions 
in Counterterrorism 


We’ve been fighting the war on terrorism for more than 1 0 years. One of the key debates in 
the public has been the difference between war and law' enforcement. For example, the creation 
and operation of military commissions has been very controversial, with many people opposing 
their use, even for terrorists captured abroad. Some want them to be tried only in civilian courts 
in the United States. Other controversial topics have included detention authority, enhanced 
interrogation, surveillance, and drone strikes. Some people want all of these to be subject to 
court review and constitutional and other legal restrictions. But how one approaches these 
problems may be determined by whether one believes we are at w'ar or only engaged in law- 
enforcement. Please explain your views on the following: 

A. Do you believe that we are engaged in a war on terrorism? 

B. Do you think that there arc times when a law-of-war paradigm is appropriate, or 
should every action by the Executive Branch be governed by standard law 
enforcement models? 


C. If the law enforcement model is appropriate, please give some examples of why it is 
superior to a law-of-war model. 

D. Specifically, do you think military commissions have a place in the war on terrorism? 
Do you think that Miranda warnings must always be given to terrorist suspects? Do 
you think military operations conducted abroad should be reviewed by federal courts? 

There are certain aspects of the government 's efforts to counter terrorism that 
constitute “war " as most people understand that term. Congress authorized the use 
of military force, and American troops continue to serve abroad under that 
authorization. 

There are certain counter-terrorism functions of the executive branch that require 
application of a law of war framework and others ..'.at ,, ould be governed bv 
standard law enforcement rules ana procedures, n Hicn should apply depends upon 
which government action is at issue. For example, actions on the battlefield are 
subject to different rules than those applied when a U.S. Attorney ’s office brings a 
prosecution under the material support statutes. 

Military commissions have had a place in the war on terrorism, as they have been 
used in the last two Administrations and earlier in our nation ’s history. I have not 
had occasion to study legal questions concerning military commissions and am not in 
a position to opine on them here. 
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(6) Views on Race and Ethnicity Relating to Terrorism Cases 

On April 17, 2012, the Senate Judiciary Committee, Subcommittee on the Constitution, Civil 
Rights, and Human Rights, held a hearing entitled “Ending Racial Profiling in America.” 

A. Do you believe that focusing the limited resources of an investigative agency where 
they are most likely to make an impact is the best method for combating terrorism? 

B. Mow do you address the homegrown terrorism threat, and the appropriate response to 
it, while completely ignoring race, religion, or ethnicity as a factor in the 
investigation? 

C. While most, including me, agree that racial profiling is unacceptable, is the same true 
for profiling foreign nationals coming to the U.S. from certain high-risk foreign 
nations? 

All law enforcement agencies constantly engage in triage, placing their limited 
resources where they can have the most impact. However, those agencies must do so 
while also observing constitutional and other protections for civil liberties. Basing 
investigative actions solely on race or ethnicity raises serious constitutional 
problems, may not be effective as a practical matter, and may in fact be detrimental 
to law enforcement efforts by, among other things, chilling open communication 
between communities and law enforcement. 

With respect to the question of foreign nationals coming into the United States, the 
government may consider national origin in the immigration and border contexts to a 
greater extent than it may in many other situations. 


(7) Targeted Killing of Anwar Al Awlaki 

On March 5, 2012, Attorney General Holder gave a speech on national security matters to 
students at Northwestern University School of Law. In his speech, Attorney General Holder 
discussed a number of national security issues, including the Authorization for Use of Military 
Force (AUMF), the Foreign Intelligence Surveillance Act (FISA), adjudication of al Qaeda 
terrorists via civilian courts or mMitarv commissions, and the authority to kill American citizens 
•vprking f< ! Qaeda abroad. , ' ui>. ,»i .g the ." ..:.!:..t’s ..uiin _..ihority to 

kill an American citizen abroad, Attorney General Holder stated, “‘Due Process’ and ‘judicial 
process’ are not one and the same, particularly when it comes to national security. The 
Constitution guarantees due process, not judicial process.” 

Attorney General Holder further argued that “[t]he Constitution’s guarantee of due process is 
ironclad, and it is essential - but, as a recent court decision makes clear, it docs not require 
judicial approval before the President may use force abroad against a senior operational leader of 
a foreign terrorist organization with which the United States is at war - even if that individual 
happens to be a U.S. citizen.” The Attorney General thus argued that the President has the 
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constitutional power to authorize the targeted killing of an American citizen without judicial 
process. 

The Board has broad jurisdiction to “review actions the executive branch takes to protect the 
Nation from terrorism, ensuring that the need for such actions is balanced with the need to 
protect privacy and civil liberties.” 

When asked if you believe the President has the power to target, and kill, an American 
citizen abroad based upon due process that does not include judicial process, you all responded 
that you did not have enough information about the al Awlaki scenario to make a judgment call. 
Regardless of the White House’s failure to make its legal reasoning public, please respond to the 
following question based on your own opinions or beliefs. 

A. Do you believe the President has the power to target, and kill, an American citizen abroad 
based upon due process that does not include judicial process? Why or why not? 


The government ’s authority to target U.S. citizens abroad is an important and complex 
question that I have never had occasion to address. That being said, given the wide 
range of battlefield and other scenarios in which this question might arise, it is hard for 
me to imagine that it is never lawful for the government to kill an American citizen 
abroad. 

With respect to the particular case of Mr. al Awlaki, I do not believe it would be possible 
to make a legal judgment without knowledge of the particular facts and circumstances of 
that case, many of which likely are classified. 


When asked if you believe the Board would have the power to declare the President’s 
actions, in targeting American citizens abroad, a violation of constitutional civil liberties, most of 
you responded that you viewed your role as providing oversight and advice, and reporting to 
Congress. Mr. Dempsey stated that he believed the Board probably does not have the power to 
make “declarations.” Please respond in greater detail than in your testimony to the following 
question, and also indicate whether or not you subscribe to Mr. Dempsey’s belief that the Board 
does not have power to make “declarations.” 

B. Do you believe the Board would have the power to declare thv. President’s actions, in 
targeting American citizens aoroad, a violation of constitutional civil liberties? 

The power to “declare " the President ’s acts constitutional or unconstitutional is 
reserved for the courts. See, c.g., Marbury v. Madison, 5 U.S. 137, 177 (1803) (“It is 
emphatically the province and duty of the judicial department to say what the law is.). I 
do not understand this to be the Board’s role. 
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C, Do you support Attorney General Holder’s public statement that due process docs not 
necessarily include judicial process when it comes to national security? Which national 
security matters require judicial process and which ones do not? 

/Is - I stated in my confirmation hearing, and as Supreme Court caselaw makes clear, what 
“process " is “due ” as a constitutional matter is heavily dependent upon the 
circumstances. Under current law, judicial involvement in the use of national security 
authorities varies. For example, national security letters do not require prior judicial 
approval (though they can he challenged by the recipient in court), in contrast to FISA 's 
general requirement of prior judicial approval of surveillance. 

D. If confirmed, would you request a copy of the legal reasoning used to justify the al 
Awlaki killing? Would you support Congress having a copy? As this legal reasoning 
implicates important constitutional rights, would you support the memo being made 
public, with appropriate security redactions? 


Because I do not know whether this question is one that the Board will consider, l cannot 
predict whether the Board will seek to review the government 's legal reasoning. It will 
not fall to the Board to decide whether other agencies should provide Congress with any 
written legal reasoning that may have been provided. It may be helpful for Congress to 
review that reasoning in order to carry out its oversight functions. At the same time, the 
executive branch may have privilege or security concerns. The legislative and executive 
branches continually engage in dialogue to ensure that the interests and needs of each 
are accommodated. 

(8) Classified Information 

To carry out its duties, the Board is authorized to have access to information from any 
Department or agency within the executive branch, including classified information. To manage 
that classified information appropriately, the Board shall adopt “rules, procedures . . . and other 
security” “after consultation with the Secretary of Defense, the Attorney General, and the 
Director of National Intelligence.” Please elaborate on background and experience in dealing 
with classified information. 


/v. Do you currently nave a sccuru v eicaianoe? 

No. / have had national security clearances during various periods of prior federal 
service. 

B. How do you plan to hold classified information without a SCIF? Do you anticipate 
asking Congress to give you funds to build one? 

Not all classified documents must be held in a SCIF. However, the Board's work will 
almost certainly require use of a SCIF. Where the Board finds SCIF space is an 
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administrative question for the Chairman, but I would expect the Board to use space 
in another agency 's SCIF if possible. 

C. As a Board, how much time do you expect to spend reviewing classified information? 

/ cannot quantify the percentage my time that will be spent reviewing classified 
information if I am confirmed. However, it is clear that much of the Board ’s work 
will require the review of classified information. 

D. If it’s a close call in determining whether to publish sensitive national security 
information, on which side do you err - the side of national security or public 
disclosure? 

It is illegal to publicly disseminate classified information. The Board will not be in a 
position to publish classified information obtained from another agency unless it is 
first declassified by the relevant agency. 


(9) Scope of Constitutional Protections 

Currently, national security law defines a U.S person as a U.S. citizen (USC), a Lawful 
Permanent Resident (LPR), a U.S. corporation, or a group whose members are substantially 
USCs or LPRs. FISA, 50 U.S. C. 1801. Some argue that all persons found in the United States 
should receive the same protections under the Constitution that U.S. citizens possess. 

A. Who should be entitled to protection as a U.S. person? 


B. Do you believe that the definition of U.S. person should be broader, to include 
persons in the process of applying for permanent residence, or do you believe it 
should it be restricted to the traditional statutory definition in FISA? 

C. If the definition of U.S. person is defined broadly, can it create problems for quickly 
sharing terrorism information? If not, why not? 

Which constitutional protections are provided to which categories of persons within 
the borders of the United States is already the subject of a great deal ofcaselaw that 
Will guide me if tarn „,d if suck ^u^uons become retevut't .o d.c Board's 

work. 

! am not familiar with proposals to broaden FISA 's statutory definition of U.S. 
Person. If / am confirmed, and if such an amendment is presented to the Board for 
review, I will consider the rationale provided for the change, whether it would truly 
improve protections for privacy and civil liberties, and how it would impact the 
effectiveness of the government s counter-terrorism efforts. Changes to definitional 
provisions of FISA such as this one could have far-reaching operational 
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consequences, some of which might not be immediately obvious, and therefore should 
receive careful scrutiny. 


(10) Scope of Authority to File Amicus Briefs 

The Board is given very broad duties and authorities. The statute clarifies that this Board is 
to be treated as an agency and not an advisory committee. 

A. Do you believe it is within the Board’s authority and power to file an amicus brief in a 
case? 


B. If the answer to the above question is yes, and if it takes only three Board members to 

make a quorum, can the Board file an amicus brief if two members don’t agree? 

C. If the answer to the above question is yes, could the two disagreeing members file a brief 

outlining their opposing view? 

D. Where in the statute do you find the authority that allows the Board to file an amicus 

brief? 

The Board's organic statute is silent on the question of amicus briefs. This does not 
necessarily mean the Board has authority to file amicus briefs, as there are other 
limitations on which agencies - other than the Department of Justice -- may litigate. 
Whether or not the Board is authorized to file amicus briefs, l do not anticipate filing 
amicus briefs on behalf of the Board if I am confirmed. 


(11) Cvbersecurifv Legislation 

Many of the Cybersecurity bills include language rebuilding the wall, by limiting the use of 
cyber-threat information for purposes outside Cybersecurity — including national security and 
counter intelligence. 

fl) Do you support recreating the wall as part of cybcrsecurity legislation? 

(2) Regardless of what Congress does, do you think that a wall should exist between 
cybcrsecurity information sharing to prevent cyber-attacks and law enforcement? 

Responses to (!) and (2): 

I would not support recreating the “wall " discussed by the 9/TI Commission and 
dismantled by Section 218 of the USA PA TRIOT Act. 
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(3) Al the hearing, many of you stated you have not studied this issue. Mr. Dempsey stated 
that, if confirmed, the Board would look closely at this issue. However, Mr. Dempsey 
added, “Congress is going to have a say on that issue, 1 think, before this board comes 
into creation, and we will work with the authorities and decisions that Congress makes on 
that cybersccurity legislation,” While 1 appreciate your willingness to study the issue and 
your deference to Congress, 1 want to know your position on certain cybersecurity related 
topics. 

1 . Do you support private networks, service providers, and private industry sharing 
customer iniormation with the Federal Government if that information evinces a 
cybcrsecurity threat or vulnerability to public or private systems? If not, why not? 

2. What restrictions should be placed on information shared with the Federal 
Government? Should information he limited to metadata only or should it include 
contents of communications? 

3. What restrictions should be placed upon cybersecurity threat information shared 
with the Federal Government? For example, should personally identifiable 
information (PH) be minimized or redacted? Should the use of this information 
be limited to merely address cybcrsecurity threats or could it be used for national 
security, intelligence, counterintelligence, national security, or criminal matters? 

If you believe it can be shared, what categories of the aforementioned purposes 
can it be shared? 

4. How long should any shared information be retained? 


Although I have not dealt with cybcrsecurity issues in any depth, it is obvious 
from public sources that cyber attacks are a serious national security threat. 

In general, information sharing from the private sector to some, part of the federal 
government would appear to be central to a comprehensive response to cyber 
threats. 


Which information should be shared, with which agencies it should be shared, 
what privacy protections should be embedded into the framework, and whether 
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complex questions, as the various cybersecurity bills pending before Congress 
reflect. Although 1 am not familiar with the details of the pending bills, there are 
undoubtedly many ways to draft cybersecurity legislation that would facilitate 
sharing with and within the government and ensure that it did not unduly burden 
individual privacy. Existing national security laws and framew-orks provide 
several models for facilitating intake of information important to national security 
and sharing of that information within the government while minimizing am 
imposition on privacy and otherwise protecting civil liberties. 
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(12) United States v. Jones 

In her concurrence in the recent case, United States v. Jones, 132 S. Ct. 945, 954 (2012) 
(Sotomayor, J., conewring). Justice Sotomayor agreed with Justice Alito that, “at the very least, 
‘longer term GPS monitoring in investigations of most offenses impinges on expectations of 
privacy.”’ 

Her concurrence then elaborated that even with short-term monitoring, “some unique 
attributes of GPS surveillance relevant to the Katz analysis will require particular attention.” 
Justice Sotomayor stated that GPS monitoring “generates a precise, comprehensive record of a 
person’s public movements that reflects a wealth of detail about her familial, political, 
professional, religious and sexual associations.” She further indicated that she “would take these 
attributes of GPS monitoring into account when considering the existence of a reasonable 
societal expectation of privacy in the sum of one’s public movements.” 

A. With respect to Justice Sotomayor’s discussion of the temporal elements of the 4th 
Amendment, please explain your interpretation of her statements and whether or not 
you support her position. 


B. Do you believe the 4 th Amendment has a temporal restriction? Do you believe that 
information that is initially acquired lawfully may become subject to 4"’ Amendment 
restrictions over time? 


The majority opinion in Jones essentially applied trespass principles to determine 
whether installation of a GPS device violated the Fourth Amendment. Justice Alito 's 
opinion concurring in the judgment criticized this approach and instead would have 
asked whether installation of the GPS device violated reasonable expectations of 
privacy. I understand the portion of Justice Sotomayor 's concurring opinion quoted 
in the question to be pointing out that attributes of GPS monitoring besides the length 
of the monitoring may have an effect on societal expectations of privacy. 

I do not read the majority opinion in Jones to resolve the question of whether the 
Fourth Amendment embodies a temporal restriction. It will not fall to the Board to 
define the limits of the Fourth Amendment a:,, advice or recommendation I 
proviae on constitutional questions, if conjirmea, wilt reflect the then-curreni state of 
Supreme Court case-law. 


(13) Agency Authority 

The statute establishes the Board as “an independent agency within the executive 
branch”. And the Board “shall" analyze and review actions taken by the executive branch. The 
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Executive Office of the President is obviously part of the executive branch, and nowhere is the 
President excluded from the Board’s review and purview, 

A. Do you believe that the Board will have the duty to review and analyze actions of 
the President and the Executive Office of the President? 

B. Do you believe that the Board will have the duty to review and analyze actions of 
the Vice President and the Office of the Vice President? 

C. If the Board disagrees with the actions taken by the President, Vice President, or 
either of their offices, after the Board has fulfilled its duty to “advise the President. . . and 
executive branch”, what options does the Board have? 

Responses to A. through C.: 

If confirmed, my first point of reference will be the Board’s organic statute. It states, at 
42 U.S.C. 2000ee(c), that the "Board shall - (I) analyze and review actions the executive 
branch takes to protect the Nation against terrorism, ensuring that the need for such 
actions is balanced with the need to protect privacy and civil liberties. " The executive 
branch includes the Executive Office of the President and the Vice President (except 
when the Vice President is acting as President of the Senate). As / noted in my response 
to question 2(G), the President is not required to accept any advice or recommendations 
of the Board. However, the Board’s organic statute, at 42 U.S.C. 2000ee(e)(2)(D), 
requires the Board to report to Congress instances when the executive branch 
implements proposals over the objection of the Board. 


D. What is your understanding ot the term, “independent agency within the 
Executive Branch”? How would you compare your authority to that of other, fully 
independent boards outside the Executive Branch, such as the Securities and Exchange 
Commission? 

In the context of this Board, particularly in light of its history >, I understand the term 
"independent agency within the Executive Branch " to simply mean that the Board is not 
part of any larger federal agency. The Board’s authorities and functions are limited to 
those set forth ir its organic statute. 


The Board is given authorization for access to any Department, any information, any 
document, or any person to carry out its duties. And if that access is denied, the Board can ask 
the Attorney General to issue a subpoena. 

E. What recourse will the Board have if the Department of Justice is the executive 
branch component that is denying access to information? 
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F. If it is the Office of the President that is denying the Board access to information, 
do you believe it is realistic that the Board will seek a subpoena from the Attorney 
General, who reports to the President? 

Responses to E. and F. : 

As [ read the Board’s organic statute, the Board may not request a subpoena for 
information from executive branch entities. See 42 U.S.C. 2000ee(g)(l)(D) (the Board 
may "submit a written request to the Attorney General of the United states that the 
Attorney General require, by subpoena, persons (other than departments, agencies, and 
elements of the executive branch) to produce any relevant information ... ") (emphasis 
added). 

(14) Use of International and Foreign Law in Interpreting Privacy and Civil Liberties 
Issues 


At the hearing, Judge Wald noted her experience with international law, citing her time as 
a judge on the International Criminal Tribunal for Yugoslavia. This raises the disturbing 
problem of judges in the United States relying on international and foreign law in interpreting the 
U.S. Constitution and statutes. In a number of cases, justices of the Supreme Court have cited 
non-U. S. laws as support for overturning U.S. laws, such as those on execution of juveniles and 
of the mentally handicapped. Separate and apart from the ultimate wisdom of those decisions, 
the fact that justices had to rely on other countries’ and international organizations’ opinions on 
legal matters, and not on the text, history, and structure of the Constitution and on American 
legal traditions, is concerning. In addition, as Justice Scalia has pointed out, those justices and 
the advocates of the use of international and foreign law only selectively cite it as relevant. They 
typically cherry-pick foreign and international legal decisions that support their favored policy 
positions, such as abolition of the death penalty, but ignore those that disagree with their 
positions, such as restrictions on the availability of abortion in most countries around the world. 

The problem of selective use of international and foreign law in interpreting U.S. law 
would seem to be equally at issue for the members of the Privacy and Civil Liberties Oversight 
Board. Protections for privacy and civil liberties vary widely from one country to another. For 
example, the United States provides far more rights to the accused than most other countries. In 
much of Europe, defendants accused of terrorist crimes can be held for up to a week without 
charge or without seeing a neutral magistrate, rather than the Constitutionally required 48 hours 
in the United States. Likewise, virtually all European countri es :>« well as others around the 
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to authorities upon demand. Such a requirement would be denounced in the United States, and 
proposals for such a card have never been successful. Laws on surveillance, leaks of classified 
information, and racial profiling arc also far more lenient in much of the rest of the world. 

At the same time, human rights advocates have greatly expanded the notion of 
international human rights law to cover areas of privacy and civil liberties, and they arc fond of 
citing to international treaties, such as the International Covenant on Civil and Political Rights, 
as support for their attacks on U.S. law and appropriate interpretations of the U.S. Constitution. 
Like-minded members of international bodies, mainly law professors from around the world. 
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such as the U.N.’s “special rapporteurs," parrot these arguments. Meanwhile, the non- 
democratic majority of the U.N. General Assembly passes resolutions against the United States 
motivated by dislike of our foreign policy and tradition of freedom and capitalism. Then human 
rights advocates claim that “international law” supports their positions. 

A. If confirmed, do you commit that your evaluations of the legality and propriety of 
U.S. government actions to fight terrorism, as they relate to the protection of privacy and 
civil rights, will be based exclusively on the requirements of the U.S. Constitution, as 
interpreted by the Supreme Court, and on U.S. law, and not on foreign countries’ laws or 
on allegations of what international law requires? 

Yes. 
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QUESTIONS FOR THE RECORD 
From Senator Amy Klobuchar 

“ Nominations to the Privacy and Civil Liberties Oversight Board ” 
April 18, 2012 

RESPONSES OF RACHEL L. BRAND 


Questions for all witnesses 

Question No. 1: Career Experience 

You have all established very impressive careers with experience working in both public service 

and private legal practice. 

• Can you describe any experiences you have had in your career in balancing civil liberties 
with national security or other priorities? 

• How did you go about analyzing such conflicts? 

While working in the U.S. Department of. Justice ’s Office of Legal Policy, l was involved 
in developing and considering a variety of counter-terrorism-related policy proposals. 

A s with any public policy proposal, policies related to the government 's counter- 
terrorism efforts are developed with many considerations in mind, including the potential 
benefit of the proposal to the fight against terrorism, the effect of the proposal on 
government resources, and, importantly, its effects on individual rights. National 
security and civil liberties need not be thought of as being in “conflict. " There is 
virtually always a way to ensure that the government can obtain the information that it 
needs to prevent terrorist attacks and bring offenders to justice without unnecessarily 
intruding upon individual privacy and liberty. 

Question No. 2: Privacy Concerns in the Commercial Arena 

Privacy concerns arc not just present in the national security context, but also in the commercial 

arena and with respect to the government’s regulation of commerce. 

• Can you talk about how the dynamics or considerations of privacy rught be different in 
commercial contexts as opposed to security contexts? 

• Specifically, how can industry, including telecommunications firms, and the government 
work together to improve our approach to privacy issues? 


The Board’s organic statute tasks it with considering a fairly narrow set of privacy issues - 
those implicated by the government ’s counter-terrorism activities. Sec 42 U.S. C. 2000ee. As 
such, if confirmed, commercial privacy issues would not be within the Board’s bailiwick. 

That said, there are some clear differences between privacy concerns arising from 
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governmental actions and privacy concerns in the purely commercial context. For example, 
the government x actions implicate constitutional concerns that a commercial party 's actions 
do not. And even beyond constitutional boundaries, the government's coercive power should 
subject its actions to deeper scrutiny and more rigorous controls, in general, than actions by 
private parties. 

it is often mutually beneficial for private parties and the government to collaborate: each can 
benefit from understanding the other ’s concerns. Of course, the Board 's work is statutorily 
limited to reviewing the actions of government agencies engaged in counter-terrorism work. 
See id. 
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Responses by Patricia M. Wald to questions submitted by Senators Grassley 

AND KLOBUCHAR 


Senator Chuck Grassley 
Questions lor the Record 

Patricia M. Wald, Nominee to be a Member of the Privacy and Civil Liberties Oversight 
Board 

(1) Scope of the Board’s Authority and Responsibilities of its Members 

Following the terrorist attacks on 9/1 1, Congress made a number of reforms in order to 
protect the nation from further terrorist attacks. These reforms included tearing down tire 
artificial “wall” between law enforcement and national security cases that the Justice Department 
had created: passage of the USA PATRIOT Act; reforming the intelligence community; and 
updating the Foreign Intelligence Surveillance Act (FISA). 

All told, the various reforms, recommended by the 9/1 1 Commission and then 
implemented, have strengthened our national security and have helped to prevent another major 
terrorist attack on U.S. soil. However, we must remain vigilant against terrorist threats and not 
let down our guard. That said, some have argued that all these reforms to our intelligence, law 
enforcement, and national security agencies have been at the cost of civil liberties and individual 
rights. Recognizing this concern, the 9/1 1 Commission recommended that Congress create the 
Privacy and Civil Liberties Oversight Board to oversee the new authorities granted to these 
agencies. 

Congress also acted by passing and signing into law the Intelligence Reform and 
Terrorism Prevention Act of 2004, which included provisions creating the Privacy and Civil 
Liberties Oversight Board in statute. In 2007, legislation updated the board’s statute, 
reestablishing it as an independent agency in the executive branch. 

As President Obama waited until December 2010 to nominate two of the five Board 
members and other three were not nominated by President Obama until December 2011, the role 
of the PC LOB has yet to be fleshed out and many details of the scope of its authority remain 
unclear. Thus, the philosophical perspectives of the board members of the utmost importance, 
and your thorough answers are appreciated. 


A. What is your philosophy about privacy and civil liberties, especially when 

considered in the context of national security, law enforcement and eyber security 


I believe that generally privacy and established civil liberties can be 
accommodated with national security protections. There is sufficient 
flexibility in privacy doctrines to adjust to the realities of technological 
developments and still maintain the essential core of privacy and liberties. 
However, it will take much attention to detail to arrive at the desirable 
accommodation. 
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B. Describe how you would view your role as a member of this Board. Specifically, 
do you see the position as akin to that of a judge, an advocate, an investigator or 
something else? And if you see yourself as having the role of an advocate, which 
groups or interests will you be advocating on behalf of, if confirmed? 

(1) Having served as a judge for 22 years I would, if confirmed, initially view 
policies impartially to assess whether privacy and civil liberties had been 
appropriately balanced; however as a Board member I would be free to offer 
my best advice on accommodating them if 1 did not think the balance had 
been reached, something judges do not do. 

(2) . As a member of the Board, if confirmed, 1 would not see myself as an 
advocate for any special group or interest. 1 would view my role as an even- 
handed and dispassionate protector of basic liberties and privacy, surveying 
proposed and existing governmental policies to assure their compliance with 
those basic liberties. Where 1 perceived problems, 1 would discuss them with 
the other Board members and the relevant agencies to seek a workable 
solution. 

C. Do you believe that your work on the Board must be impartial and neutral? Or do 
you believe that in carrying out your work, you would be free to have empathy for 
certain positions or groups? 

Yes, if confirmed, 1 believe my work on the Board should be impartial. While 
t do not perceive my role would be to “empathize” with any group, 1 would 
foresee listening as a Board to relevant input from advocacy groups on their 
views and information. 

D. In the area of privacy and civil liberties, do you have any heroes or role models? 
And if you do, who are they and why are they your heroes or role models? 

No. 

(2) Views on Duplication Existing Government Privacy and Civil Liberties Efforts 

The Board was created in the Intelligence Reform and Terrorism Prevention Act of 2004, as 
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Intelligence (ODNI). And consistent with the provisions of the Act, within ODNI there is an 
Office of Privacy and Civil Liberties. And the Department of Justice, as required by its 2005 
reauthorization, has a Chief Privacy and Civil Liberties Officer with a supporting office. The 
Department of Homeland Security has a statutorily created Office of Civil Rights and Civil 
Liberties and a separate Office of Privacy. And the Department of Defense has a Privacy and 
Civil Liberties Office, as well as the State Department, and other departments and agencies. The 
Board’s authorizing legislation provides that the Board will “receive reports from” other similar 
offices in the Executive Branch, “make recommendations” to those other offices, and 
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'coordinate” their activities. It’s not clear what the unique contribution of the Board is to this 
arrangement. 

Although the Board has been on the books for many years, it has yet to actually function. 
Meanwhile, each of the relevant agencies in the war on terrorism — the Director of National 
Intelligence (DNI), Department of Justice (DOJ), Department of Defense (DOD), Department of 
Homeland Security (DHS), and others — have their own similar office. In fact. Homeland 
Security actually has two separate offices, one just for privacy, and one for civil rights and civil 
liberties - both created by the Homeland Security Act. Depending on how it is implemented, the 
Board is in danger of becoming another layer of bureaucracy. 

I am interested in your views on what you envision your unique contribution might be, 
considering the vast number of privacy offices that currently exist. How do you plan to 
coordinate with these offices? 


A. Can you describe what the privacy and civil liberties office docs at the Office of the 
Director of National Intelligence (ODNI)? 

B. Can you describe what the privacy and civil liberties office does at the Department of 
Homeland Security (DHS)? 

C. Can you describe what the privacy and civil liberties office does at the Department of 
Justice (DOJ)? 

D. Can you describe what the privacy and civil liberties office does at the Department of 
Defense (DOD)? 

It is my understanding that the functions of the Privacy Offices at DNI, DHS, DOJ 
and DOD are to insure that privacy and civil liberties are protected in the policies 
and procedures of their respective Departments, including reviewing complaints of 
alleged abuse and insuring that utilized technology does not erode privacy or civil 
liberties, I understand that at DHS the Offices of Privacy and Civil Liberties are 
separate, the latter performing FOIA oversight as well. At the DOJ 1 understand 
that the Office of Privacy and Civil Liberties provides legal advice on these issues to 
all Departmental components and specifically oversees compliance with the Privacy 
Act of 1974, the privimv parts of the E-Government * r* if 2002 and the Federal 
Information Security management Act anti policy directives issued uicrcunder. u 
also provides privacy training and prepares privacy reports for the President and 
Congress. Finally, it is mv understanding that the DOD Privacy and Civil Liberties 
Office oversees privacy and civil liberties protection for members of the Armed 
Forces and DOD civilian employees and others with whom the DOD interacts. 


E. How will the Board’s work differ from these offices? 
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If the Board Members are confirmed and tne Board is reconstituted, the Board's 
principle responsibilities will entail oversight and review of all agencies in the 
government rather than one and insure coordination among the various privacy 
offices. It will be independent and not responsible to any agency head. Because the 
Board members will come from a variety of careers both outside and inside the 
Government, they will add new viewpoints to the consideration of privacy and civil 
liberties issues. 


F. How will you ensure that you do not duplicate the efforts of these offices? 

The Board’s specific coordination responsibilities under its statute over agency 
privacy offices include receiving reports from these privacy offices, making 
recommendations to them and, as appropriate, coordinating their activities in 
related matters. One of the Board’s main tasks will be to develop early trust 
relationships with these offices to avoid unnecessary duplication. 

The war on terrorism requires a careful balance between aggressive counter-terrorism policies 
and the protection of privacy and civil liberties. Wc can’t be so aggressive that U.S. citizens 
rights’ arc violated, but wc also can’t ignore effective policies that will deter and prevent terrorist 
acts. Most relevant agencies have a civil liberties or privacy office now, that have been debating 
this balance for years. So, in many ways, this Board is late to the debate. 

G. If an agency, or the President himself, disagrees with input the Board provides on a 
particular action or policy, what will you do? 

If an agency disagrees with the Board’s input on a particular proposed policy, 
which falls under 42 U.S. C. 2000ee (d) of the statute, the Board must include a 
report on that disagreement to the President and Congress. If the President 
disagrees with the Board on a matter falling within (d)(1) it must report on the 
matter to Congress. 

H. Do you plan to make recommendations to Congress on legislation? If so, please 
describe how you will approach that effort. 

I do not foresee the Board’s initiating legislative proposals or conducting active 
lobby ing efforts with Congn-s. If it appeared that a . iia-ige in promised legislation 
were necessary to protect privacy or civil liberty concerns, I expect the Board 
would discuss its concerns with the appropriate agencies and officials in the 
Executive Branch, and svould draw the issue to Congress’ attention. 


(3) Preventing the Rebuilding of the “Wall” Betw een National Security and Law 
Enforcement. 
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One of the failures of the pre-9/ 1 1 mind-set was the strict separation between law 
enforcement and intelligence operations. The 9/1 1 Commission found that the “wall” created in 
the 1990s in the FBI and DOJ between collection of information for foreign intelligence 
purposes and the use of information to prevent terrorist acts inhibited crucial information 
sharing. Breaking down that wall has been one of the great successes of the post-9/1 1 
reorientation of DOJ and the FBI to terrorism-prevention, not just post-hoc crime solving. In 
addition, the 9/1 1 Commission found that the "stove-piping” of information among national 
security agencies was harmful to finding, tracking, and capturing terrorists. It was this “stove- 
piping” that prevented anyone from fully “connecting the dots" to find the 9/1 1 terrorists. 

However, many privacy and civil liberties advocates oppose widespread sharing of 
information across agencies because of the fear that it allows the government to aggregate too 
much information about individuals. Without such capabilities, however, full pictures of 
terrorists will not be possible, connections among them will be missed, and terrorist networks 
will go undetected. 

When asked about how you will ensure that none of your work contributes to the creation of 
a new “wall” between law enforcement and intelligence, you seemed to agree that the wall 
should remain down, and that you would find ways to protect both the interests of law 
enforcement and civil liberties. There also appeared to be agreement among the panel of 
nominees that you should be involved at the design stage in creating law enforcement tools that 
implicate privacy or civil liberties concerns. 

A. Based on your previous responses, please explain in greater detail how you plan to 
accomplish “finding ways to protect the interest of law enforcement and civil 
liberties,” and “being involved at the design stage?” 

B. Flow will you ensure that none of your work contributes to the creation of a new 
“wall” between law enforcement and intelligence? 

Chapter 9 of the Report of the President’s Commission on the Intelligence 
Capabilities of the United States)(2005) of which 1 was a member sets out a series of 
recommendations for information sharing to which I subscribe and some of which - 
though not all- have since been adopted. They include centralized risk management 
of all intelligence information, including that received by law enforcement agencies, 
establishment of uniform standards across the agencies for sharing information, 
which would encompass keeping down any artificial “walls.” There do need to be 
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intelligence value, who has access to it and how long it is retained so as not to 
circumvent long established rules for investigating law enforcement cases. The 
Board’s enabling statute specifically calls for the Board to review proposed laws, 
regulations and policies for privacy and civil liberties concerns and certainly it 
would have to establish the requisite contacts with affected agencies to insure that it 
was apprised of their needs and given access to proposed policies and guidelines in 
order to build in the requisite protections from the earliest stage. 


5 



490 


C. What is your view of the relationsnip between law enforcement and intelligence 
gathering? 

Inevitably collection of information primarily for either intelligence or law 
enforcement purposes will on occasion unearth information that is relevant to both. 
If law enforcement surfaces intelligence information, that information should go to 
the appropriate centralized entity for analyzing. However there must be guidelines 
that take into account law enforcement’s legitimate interests in prosecution as well 
as rights of potential targets of criminal enforcement. Conversely if intelligence 
gathering surfaces information relevant to domestic crimes some version of the 
“plain sight” rule should be heeded; in short, care must be taken to insure one side 
or the other must not be tasked to collect a certain kind of information that will 
benefit the other or to drive its own investigation beyond the point of its own 
mission in order to facilitate the other’s. 


D. What is your view of the importance of information sharing between all Executive 
Branch agencies in order to ensure that someone can “connect the dots” to find 
terrorists? 

I believe information sharing with the proper safeguards for privacy and civil 
liberties protection must replace the old “need to know” philosophy that 
undergirded information sharing inside and between intelligence agencies in the 
past and led to the tragic inability to “connect the dots” culminating in 9/11. As 
the 2005 Intelligence Commission Report pointed out, new advances in technology 
(i.e. audit, authentication and access controls) can aid in preserving accountability 
at every stage of dissemination. The Report quoted the Marklc Foundation’s 
conclusion that “without trust, no one will share”; one of the Board’s most 
important tasks early on will be to build that trust with existing agencies that they 
are engaged with in a mutual effort to accommodate each other’s respective 
mandates. The Board Statue highlights specifically the Board’s duty to “continually 
review” the information sharing practices of the Executive Branch to ensure its 
adherence to the ISE guidelines issued under 6 U.S.C. 485. 


E. Do you oppose “stove-piping” of information by Executive Branch agencies, in order 
to ensure that someone can “pmyofpt the dots” to find terrorists? Please explain. 


The goal of the ISE is to prevent “stove-piping.”. Uniform standards for access and 
dissemination in the intelligence community and across agency lines, overseen by a 
central unit in DNI and in the Executive Branch, should advance that goal. 

(4) Opinions on Patriot Act & FISA Provisions 

The PATRIOT Act provides tools in the fight against violent acts of terrorism and was 
reauthorized last year. It provides authority to a court to authorize a roving wiretap to obtain 
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foreign intelligence intormation not concerning a U.S. person, under Section 206. It provides 
authority to a court to authorize obtaining records and information under Section 2 1 5, like a 
grand jury subpoena. And National Security Letters can be used like administrative subpoenas, 
but with high-level approvals. 

The FISA Amendments Act (FAA) will expire at the end of 2012. The Intelligence 
Committee and the Judiciary Committee will have to address rcauthorization of this highly 
classified national security tool soon. 1 am interested in your opinions about the national security 
and anti-terrorism tools in current law. 

A. Would you vote to reauthorize the PATRIOT' Act, as it now reads? If not, why not? 

What would you change? 

B. Are there any tools authorized by the Patriot Act that you have concerns about? If so, 
please list those provisions and why you have concerns with them. 

If confirmed, and required to advise on the reauthorization of the Patriot Act l n its 
current form I would base my evaluation on the criteria set out in the Board statute: 
balancing the need for the governmental powers involved versus protection of 
privacy and civil liberties, as well as the existence of adequate supervision, oversight 
and guidelines for the use of those powers. I would consider especially any new 
information that may become available as to the use of national security letters 
which has been the subject of continued controversy on issues such as the standards 
for their use, adherence in practice to the guidelines issued for their use, lack of 
judicial review and the requirement that the recipient of such a letter keep silent 
about receiving it. 

C. What about the Foreign Intelligence Surveillance Act (FISA) - would you vote to 
reauthorize it, as it now reads? If not. why not? What would you change? 

D. Are there any tools authorized by the FISA Amendments Act that you have concerns 
about? If so, please list those provisions and why you have concerns with them. 

Again, if confirmed to be a Member of PCLOB, and asked to advise on the 
reauthorization of FISA I would use the criteria in the Board Statute. FISA is an 
essential part of our intelligence and counterintelligence program and most parts of 
the 1 ” r have proven workable and balanced. The latest revisions ir *00? however, 
followed an intense national debate ;jvc; vmethei raey wo-tid permit tut; broad a 
swath for incidental wiretapping of U.S. persons. If confirmed, I would wish to 
obtain information on how the new powers granted by the recent amendments have 
been used and to what effect as well as any alleged violations of privacy or civil 
liberties entailed in their use. 


E. Please dcscrihc when or how you have dealt with the FISA law? 
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My only direct contact with FISA was in 1978 when it was being considered at the DOJ 
where I was the Assistant Attorney General for Legislative Affairs and my contacts 
with Congress at that time in support of its passage. FISA came up only peripherally in 
cases before the D.C. Circuit while I was a judge. I participated in a FISA panel 
discussion a few years ago, a transcript of which w as submitted in my answers to the 
main Senate questionnaire. As I recall, the bulk of my remarks were addressed to the 
issue of DOJ and Congress’ intent on the exclusivity of FISA as the source of Executive 
power in the field. 

(5) Views on the Use of the Traditional Law Enforcement Model or Military Commissions 
in Counterterrorism 

We’ve been fighting the war on terrorism for more than 10 years. One of the key debates in 
the public has been the difference between war and law enforcement. For example, the creation 
and operation of military commissions has been very controversial, with many people opposing 
their use, even for terrorists captured abroad. Some want them to be tried only in civilian courts 
in the United States. Other controversial topics have included detention authority, enhanced 
interrogation, surveillance, and drone strikes. Some people w'ant all of these to be subject to 
court review and constitutional and other legal restrictions. But how one approaches these 
problems may be determined by whether one believes we arc at war or only engaged in law 
enforcement. Please explain your view's on the following: 

A. Do you believe that we arc engaged in a war on terrorism? 

Whether or not it is called a “war,” attacks upon the United States around the world 
by non-State organizations justify military force responses in many situations. 

B. Do you think that there are times when a law-of-war paradigm is appropriate, or 
should every action by the Executive Branch be governed by standard law 
enforcement models? 

I do not think every action by the Executive Branch need be governed by strict law 
enforcement models. The U.S. is entitled to protect its security by taking affirmative 
steps including military action apart from arrest and trial when it has reason to 
believe a terrorist attack against its terrbory or personnel is imminent. 

C. If the law enforcement model is appropriate, please give some examples of why it is 
superior to a law-of-war model. 

In cases other than those discussed above, I think a law enforcement model is 
generally preferable because it allows the subject to demonstrate that a mistake, 
particularly as to identity or involvement in a terrorist operation, has been made 
according to time-honored rules of the adversary process (albeit with certain limits 
to accommodate national security concerns) and because the decision maker will be 
impartial. Thus the process will be perceived as more neutral both domestically and 
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abroad. U.S Courts before and after 9/11 have proven their ability to handle these 
cases efficiently, transparency, and without attendant violence. 

D. Specifically, do you think military commissions have a place in the war on terrorism? 
Do you think that Miranda warnings must always be given to terrorist suspects? Do 
you think military operations conducted abroad should be reviewed by federal courts? 

Military Commissions do have a place in counterterrorism efforts; they are clearly 
appropriate where the subject has been captured at or near the battlefield. At the 
same time, there should be sufficient transparency and protection of rights in the 
process to meet minimum due process standards. Miranda warnings are not 
necessary in all circumstances surrounding the capture of terrorist suspects, 
particularly if they are seized on the scene of terrorist episodes. 1 do think that 
captured subjects from military operations abroad should have habeas corpus 
rights after they have been removed from the theatre of war, though I recognize and 
would abide by Supreme Conrt rulings which so far have only recognized that right 
in the case of Guantanamo detainees. 


(6) Views on Race and Ethnicity Relating to Terrorism Cases 

On April 17, 2012, the Senate Judiciary Committee, Subcommittee on the Constitution, Civil 
Rights, and Human Rights, held a hearing entitled “Ending Racial Profiling in America.” 

A. Do you believe that focusing the limited resources of an investigative agency where 
they are most likely to make an impact is the best method for combating terrorism? 

Yes, I do believe in impact related priorities for an investigative agency if pursued 
in a non-discriminatory way. 

B. How do you address the homegrown terrorism threat, and the appropriate response to 
it, while completely ignoring race, religion, or ethnicity as a factor in the 
investigation? 

I do not believe that race, ethnicity or religion need be ignored in individual cases 
where credible evidence points to their relevance but without such indicia those 
factors by themselves should not provide the initial justification for targeting or 
conducting specia. sn. .ullaruc <,• giuups . ,..ia._, ua ose Cases. 

C. While most, including me, agree that racial profiling is unacceptable, is the same true 
for profiling foreign nationals coming to the U.S. from certain high-risk foreign 
nations? 


Foreign nationals do not have all the same constitutional or statutory rights as U.S. persons 
to nondiscriminatory treatment. If there is credible evidence that individuals or even 
members of a special group may pose a national security risk, U.S. officials should be able 
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to take special precautions to insure that those individuals or group members do not have 
an opportunity to commit violent acts on our soil. Labeling all persons coming from a 
particular country high security risks per se, however, so as to justify their exclusion or 
heightened surveillance, is likely to be counterproductive, as some post-9/1 1 nationality- 
based investigative efforts in the U.S. have showed. 


(7) Targeted Killing of Anwar Al Awlaki 

On March 5, 2012, Attorney General Holder gave a speech on national security matters to 
students at Northwestern University School of Law. In his speech, Attorney General Holder 
discussed a number of national security issues, including the Authorization for Use of Military 
Force (AUMF), the Foreign Intelligence Surveillance Act (FISA), adjudication of al Qaeda 
terrorists via civilian courts or military commissions, and the authority to kill American citizens 
working for al Qaeda abroad. Specifically, in discussing the President’s unilateral authority to 
kill an American citizen abroad. Attorney General Holder stated, ‘“Due Process’ and ‘judicial 
process’ are not one and the same, particularly when it comes to national security. The 
Constitution guarantees due process, not judicial process.” 

Attorney General Holder further argued that “[t]he Constitution’s guarantee of due process is 
ironclad, and it is essential - but, as a recent court decision makes clear, it docs not require 
judicial approval before the President may use force abroad against a senior operational leader of 
a foreign terrorist organization with which the United States is at war - even if that individual 
happens to be a U.S. citizen.” The Attorney General thus argued that the President has the 
constitutional power to authorize the targeted killing of an American citizen without judicial 
process. 

The Board has broad jurisdiction to “review actions the executive branch takes to protect the 
Nation from terrorism, ensuring that the need for such actions is balanced with the need to 
protect privacy and civil liberties.” 

When asked if you believe the President has the power to target, and kill, an American 
citizen abroad based upon due process that docs not include judicial process, you all responded 
that you did not have enough information about the al Awlaki scenario to make a judgment call. 
Regardless of the White House’s failure to make its legal reasoning public, please respond to the 
following question based on your own opinions or beliefs. 

A. Do y~" N?l»“vc the Preeidon* h:- r T *'e po‘"cr to ia . i<t an At — rich” -itirr 

based upon due process that docs not include judicial process? Why or why not? 

I believe the President has the pow er as Commander in Chief to authorize the targeting 
and killing of an American citizen abroad on the basis of reliable information careful 
deliberation and review to insure that the subject is engaged in a terrorist operation 
against the United States by a group identified as Al Qaeda or an ally and it is clearly 
impracticable to arrest or capture him. These appear to be the criteria in use as 
described by John Brennan, the President’s chief counterterrorism adviser. 
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When asked if you believe me Board wouta have the power to declare the President's 
actions, in targeting American citizens abroad, a violation of constitutional civil liberties, most of 
you responded that you viewed your role as providing oversight and advice, and reporting to 
Congress. Mr. Dempsey stated that he believed the Board probably docs not have the power to 
make “declarations.” Please respond in greater detail than in your testimony to the following 
question, and also indicate whether or not you subscribe to Mr. Dempsey’s belief that the Board 
does not have power to make “declarations.” 

B. Do you believe the Board would have the power to declare the President’s actions, in 
targeting American citizens abroad, a violation of constitutional civil liberties? 

The statute empowers the Board to “advise” the President to insure that privacy and 
civil liberties are appropriately considered in implementation of his policies. 

“Declaring” constitutional violations is more appropriately the function of courts. 

C. Do you support Attorney General Holder’s public statement that due process does not 
necessarily include judicial process when it comes to national security? Which national 
security matters require judicial process and which ones do not? 

In my view, due process does not necessarily require judicial process in all matters 
involving national security. Battlefield screening such as Geneva Convention Article V 
screening hearings held by the military to eliminate those not involved in the conflict or 
those that are POWs as opposed to those who cannot qualify as such have been used in 
most wars before the current Afghanistan conflict. Those field hearings utilize military 
personnel only but require adequate if minimal due process guarantees. The Supreme 
Court has held in the Boumediene case that Guantanamo detainees require judicial 
habeas type hearings, as the non-judicial CSRT hearings held by the military at the 
base did not provide adequate due process guarantees. Without knowing any details 
about the evidentiary foundations for current drone type operations, it is impossible for 
me to give an opinion as to whether they meet any due process test 

D. If confirmed, would you request a copy of (he legal reasoning used to justify the al 
Awlaki killing? Would you support Congress having a copy? As this legal reasoning 
implicates important constitutional rights, would you support the memo being made 
public, with appropriate security redactions? 

If the Board determined targeted killings .vere a priority area for its considerate v 
then such a i cquest slioUiu tie set luusiy coitstitcreu. i cannot envision circumstances 
under which we would be asked to opine on Congress’ right to a copy. I am inclined to 
support the public being informed to the degree consistent with national security' on the 
legal reasoning supporting the policy. 

(8) Classified Information 


To carry out its duties, the Board is authorized to have access to information from any 
Department or agency within the executive branch, including classified information. To manage 
that classified information appropriately, the Board shall adopt “rules, procedures . . . and other 
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security' “after consultation with the Secretary of Defense, the Attorney General, and the 
Director of National Intelligence.” Please elaborate on background and experience in dealing 
with classified information. 

A. Do you currently have a security clearance? 

I had security clearances both in my judicial work (1979-1999) and in my work on 
the President’s Intelligence Commission (2004-5) I assume both have lapsed and I 
have had no occasion to view classified information since 2005. 

B. How do you plan to hold classified information without a SCIF? Do you anticipate 
asking Congress to give you funds to build one? 

It would seem almost impossible to handle classified information without access to a 
SCIF whether built or on loan. If confirmed, the Board and Chair will have to give 
immediate attention to the problem. 

C. As a Board, how much time do you expect to spend reviewing classified information? 

If confirmed, I expect a considerable amount of time will be spent with classified 
information depending on the priorities selected by the Board. 

D. If it’s a close call in determining whether to publish sensitive national security 
information, on which side do you cm - the side of national security or public 
disclosure? 

I along with many others, including former SOD Rumsfeld, have felt that too much 
material is unnecessarily classified. However, the Board has no authority to make 
classified information public, although it might make recommendations to the 
appropriate authorities including the President or Congress that the information be 
declassified. 


(9) Scope of Constitutional Protections 

Currently, national security law defines a U.S person as a U.S. citizen (USC), a Lawful 

£>/*■••• > y.j r ,p. n t n PRY 1 1 '">■ nr t» group whOC r am 

USCs or LPRs. FISA, 50 U.S.C. 1801. Some argue that all persons found in the United States 
should receive the same protections under the Constitution that U.S. citizens possess. 

A. Who should be entitled to protection as a U.S. person? 

The current FISA definition appears a fair and workable one; it is the same one 
applicable to all intelligence agencies under Executive Order 12333. 
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B. Do you believe that the definition of U.S. person should be broader, to include 
persons in the process of applying for permanent residence, or do you believe it 
should it be restricted to the traditional statutory definition in FISA? 

I am not familiar with the arguments for a broader definition. 

C. If the definition of U.S. person is defined broadly, can it create problems for quickly 
sharing terrorism information? If not, why not? 

A broader definition of U.S. persons would obviously place somewhat greater 
restrictions on intelligence surveillance, but before deciding whether it was 
warranted I would need to know more specific information about the alleged need 
for it by way of current risks to law-abiding citizens or residents of the U.S. as well 
as the seriousness of the impediments it would bring to information collection. 


(10) Scone of Authority to File Amicus Briefs 

The Board is given very broad duties and authorities. The statute clarifies that this Board is 
to be treated as an agency and not an advisory committee. 

A. Do you believe it is within the Board’s authority and power to file an amicus brief in a 

case? 

I do not believe that the Board has authority to file amicus briefs. There is no apparent 
grant of “litigating authority” in the Board’s statute. If a court were to ask or invite the 
Board to file an amicus, we would have to consult the Attorney General who might be 
able to file it on our behalf. 

B. If the answer to the above question is yes, and if it takes only three Board members to 

make a quorum, can the Board file an amicus brief if two members don’t agree? 

Not applicable. 

C. If the answer to the above question is yes, could the two disagreeing members file a brief 

outlining their opposing view? 

Not applicable. 


D. Where in the statute do you find the authority that allows the Board to file an amicus 
brief? 

Not applicable. 
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(11) Cvbersecuritv Legislation 

Many of the Cybersecurity bills include language rebuilding the wall, by limiting the use of 
cyber-tbrcat information for purposes outside Cybersecurity— including national security and 
counter intelligence. 

(1) Do you support recreating the wall as part of cybersccurity legislation? 

I would not “rebuild” the former wall between sharing information collected in 
criminal investigations and national security investigations. 

(2) Regardless of what Congress does, do you think that a wall should exist between 
cybersecurity information sharing to prevent cybcr-attacks and law enforcement? 

I do not think a wall should exist as it pertains to sharing information between the two 
types of investigations, but conditions should attach as to the accessibility to, and 
further dissemination of, such shared information where necessary in the interests of 
protecting privacy and civil liberties. 


(3) At the hearing, many of you stated you have not studied this issue. Mr. Dempsey stated 
that, if confirmed, the Board would look closely at this issue. However, Mr. Dempsey 
added, “Congress is going to have a say on that issue, I think, before this board comes 
into creation, and we will work with the authorities and decisions that Congress makes on 
that cybersecurity legislation.” While l appreciate your willingness to study the issue and 
your deference to Congress, I want to know your position on certain cybcrsecurity related 
topics. 

1 . Do you support private networks, service providers, and private industry sharing 
customer information with the Federal Government if that information evinces a 
cybersccurity threat or vulnerability to public or private systems? If not, why not? 

Yes I do support private networks sharing defined threat/vulnerability 
information with the government with appropriate privacy restrictions where 
the information is of a confidential nature and has been given to the orivate 
"1th •'7j-/.-» jr wrn -f f-'- icy. "w-tderc'ton mb' ' ; «*F— *•> re~ 
FISA-like judicial warrants in the case of contents of such communications (with 
exceptions for exigent circumstances). There are also serious questions as to 
whether the sharing should be voluntary or mandatory on the part of the private 
entities, and if mandatory what kind of enforcement regime should be created. 

2. What restrictions should be placed on information shared with the Federal 
Government? Should information be limited to metadata only or should it include 
contents of communications? 
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Where content information is credible and relevant to a potential threat or 
vulnerability, it should be shared but conditions should attach as to the degree if 
any to which it can be further disseminated outside of the purpose for which it 
was transmitted. There are arguable Fourth Amendment problems when the 
government secures personal information from third parties without consent of 
the individuals and personally identifiable information PII is involved. 


3. What restrictions should be placed upon cybersecurity threat information shared 
with the Federal Government? For example, should personally identifiable 
information (PII) be minimized or redacted? Should the use of this information 
be limited to merely address cybcrsecurity threats or could it be used for national 
security, intelligence, counterintelligence, national security, or criminal matters? 
If you believe it can be shared, what categories of the aforementioned purposes 
can it be shared? 

I believe in the case of Pll and communications content (as opposed to “flow” 
information) minimization or redaction should take place to the greatest feasible 
degree consistent with the usefulness of the information. Greatest care should be 
used in allowing crossover use of such private-sourced information for criminal 
enforcement purposes as it would provide an alternate route to traditional 
restrictions placed on obtaining personal material in criminal investigations 
from third party providers to whom it has been given in confidentiality. 

4. How long should any shared information be retained? 

Retention limits of the material so provided should be clearly set and enforced. 
Obviously retention times would vary with the nature of the material but where 
the threat has been resolved the material, especially if it includes contents of 
communications or PII should in the absence of compelling reasons be promptly 
destroyed. 


(12) United States v. Jones 

In her concurrence in (he recent case. United States v. Jones, 132 S. Ct. 945, 954 (2012) 
(Sotctnavor, J., concurring), Justice Sotoraay;.- agreed with Justice Alito {hoi, “at the .civ least, 
‘longer term GPS monitoring in investigations ot most offenses impinges oil expectations ol 
privacy.’” 

Her concurrence then elaborated that even with short-term monitoring, “some unique 
attributes of GPS surveillance relevant to the Katz analysis will require particular attention.” 
Justice Sotomayor stated that GPS monitoring “generates a precise, comprehensive record of a 
person’s public movements that reflects a wealth of detail about her familial, political, 
professional, religious and sexual associations.” She further indicated that she “would lake these 
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attributes of GPS monitoring into account when considering the existence of a reasonable 
societal expectation of privacy in the sum of one’s public movements.” 

A. With respect to Justice Sotomayor’s discussion of the temporal elements of the 4th 
Amendment, please explain your interpretation of her statements and whether or not 
you support her position. 

I understand Justice Sotomayor’s concurrence to mean that extended GPS 
monitoring does impinge on the expectation of privacy. As Judge Douglas 
Ginsburg’s Jones opinion in the D.C. Circuit explained; this kind of detailed 
surveillance of the subject’s actions and movements over an extended time is both 
qualitatively and quantitatively different from the traditional police technique of a 
police car or undercover agent following a subject. It reveals a “way of life” rather 
than a “slice of life” that an ordinary person would not expect to be revealed, 
without probable cause to believe he had committed a crime. 

B. Do you believe the 4 th Amendment has a temporal restriction? Do you believe that 
information that is initially acquired lawfully may become subject to 4 lh Amendment 
restrictions over time? 

The Fourth Amendment speaks in terms of an “unreasonable search “and the 
extended duration of an intensive search like a GPS can enter into the 
reasonableness decision. I would not think material initially seized lawfully would 
lose its status because the subsequent search lasted too long 


(13) Agency Authority 

The statute establishes the Board as “an independent agency within the executive 
branch". And the Board “shall” analyze and review actions taken by the executive branch. The 
Executive Office of the President is obviously part of the executive branch, and nowhere is the 
President excluded from the Board’s review and purview. 

A. Do you believe that the Board will have the duty to review and analyze actions of 
the President and the Executive Office of the President? 

B. Lie. jut* believe .hat ,L 3ou.„ ..111 ba.c tnc Any n> review and ...'.a: „vi.,iU> of 

the Vice President and the Office of the Vice President? 

The statute tells the Board to review the actions of both the President and Vice 
President and their Offices insofar as they implicate the subject matter of our 
jurisdiction. 
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C. If the Board disagrees with the actions taken by the President, Vice President, or 
either of their offices, after the Board has fulfilled its duty to “advise the President. . . and 
executive branch”, what options does the Board have? 

The Board must report to the Congress on its “findings, conclusions and 
recommendations” resulting from its advice and oversight functions which would 
include any disagreement with the President or other Executive Branch official 
The statute also requires a similar report of those persons who disregard the 
Board’s objections to the implementation of a proposal on privacy or civil liberties 
grounds. 

D. What is your understanding of the term, “independent agency within the 
Executive Branch”? How would you compare your authority to that of other, fully 
independent boards outside the Executive Branch, such as the Securities and Exchange 
Commission? 

The Board’s authority and independence is in many ways similar to that of other 
independent agencies not in the Executive Branch such as the Securities and 
Exchange Commission. The Board however does not have its own enforcement 
authority such as the SEC or FTC has to initiate civil suits or enforce subpoenas. 
Article II of the Constitution reposes the Executive Power in the President; thus he 
would have power to assure that the Board conducted its activities in conformity 
with certain Executive Branch administrative requirements, unless the Board’s 
statute indicated otherwise. The statute provides for the President’s appointive 
power and presumably his removal power for cause would also be in line with that 
of other independent agencies pursuant to Myers v United States, though removal 
power is not explicit in the Board statute. As an independent agency the Board may 
take and report substantive positions that are not subject to control by the 
President. The Board statute imposes staffing and compensation requirements that 
are sometimes but not always in conformity with those governing Executive 
Department agencies. 


The Board is given authorization for acccs. t; .y Department, any inform:; on, any 
document, or any person to carry out its duties. And ii that access is denied, the Hoard can ask 
the Attorney General to issue a subpoena. 

E. What recourse will the Board have if the Department of Justice is the executive 
branch component that is denying access to information? 

The Board’s recourse in the case of a DOJ official who will not grant requested 
access to information would be to report the refusal to the Attorney General. The 
statute says that the head of the agency “shall insure access” to the information. If 
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denied access by the A/G, the Board can report on the denial in its reports to 
Congress and the President. 

F. If it is the Office of the President that is denying the Board access to information, 
do you believe it is realistic that the Board will seek a subpoena from the Attorney 
General, who reports to the President? 

The statute does not grant authority to request a subpoena from an Executive 
Branch component. 


(14) Use of International and Foreign Law in Interpreting Privacy and Civil Liberties 
Issues 


At the hearing. Judge Wald noted her experience with international law, citing her time as 
a judge on the International Criminal Tribunal for Yugoslavia. This raises the disturbing 
problem of judges in the United States relying on international and foreign law in interpreting the 
U.S. Constitution and statutes. In a number of cases, justices of the Supreme Court have cited 
non-U.S. laws as support for overturning U.S. laws, such as those on execution of juveniles and 
of the mentally handicapped. Separate and apart from the ultimate wisdom of those decisions, 
the fact that justices had to rely on other countries’ and international organizations’ opinions on 
legal matters, and not on the text, history, and structure of the Constitution and on American 
legal traditions, is concerning. In addition, as Justice Scalia has pointed out, those justices and 
the advocates of the use of international and foreign law only selectively cite it as relevant. They 
typically cherry-pick foreign and international legal decisions that support their favored policy 
positions, such as abolition of the death penalty, but ignore those that disagree with their 
positions, such as restrictions on the availability of abortion in most countries around the world. 

The problem of selective use of international and foreign law in interpreting U.S. law 
would seem to be equally at issue for the members of the Privacy and Civil Liberties Oversight 
Board. Protections for privacy and civil liberties vary widely from one country to another. For 
example, the United States provides far more rights to the accused than most other countries. In 
much of Europe, defendants accused of terrorist crimes can be held for up to a week without 
charge or without seeing a neutral magistrate, rather than the Constitutionally required 48 hours 
in the United States. Likewise, virtually all European countries, as well as others around the 
world, require citizens to possess and carry' a national identification card that must be presented 

authorities upon demand. S..ch a reqtii: ...... v .u a dei.ou 1 1,, the . laited ,.,.J 

proposals for such a card have never been successful. Laws on surveillance, leaks of classified 
information, and racial profiling are also far more lenient in much of the rest of the world. 

At the same time, human rights advocates have greatly expanded the notion of 
international human rights law to cover areas of privacy and civil liberties, and they arc fond of 
citing to international treaties, such as the International Covenant on Civil and Political Rights, 
as support for their attacks on U.S. law and appropriate interpretations of the U.S. Constitution. 
Like-minded members of international bodies, mainly law professors from around the world, 
such as the U.N.’s “special rapporteurs,’’ parrot these arguments. Meanwhile, the non- 
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democratic majority of the U.N. General Assembly passes resolutions againsi the United States 
motivated by dislike of our foreign policy and tradition of freedom and capitalism. Then human 
rights advocates claim that “international law” supports their positions. 

A. If confirmed, do you commit that your evaluations of the legality and propriety of 
U.S. govemment actions to fight terrorism, as they relate to the protection of privacy and 
civil rights, will be based exclusively on the requirements of the U.S. Constitution, as 
interpreted by the Supreme Court, and on U.S. law, and not on foreign countries’ laws or 
on allegations of what international law requires? 

I would not utilize “foreign” sources to evaluate the legality of U.S. efforts to combat 
terrorism. Were the Board to review the propriety of new proposals not covered by 
existing law, it might prove useful to look at sources or practices outside the U.S., 
but that would not involve reliance on foreign or international law as such. 
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ANSWERS TO SENATOR KLOBECHAR S QUESTIONS FROM PATRICIA WALD 
QUESTIONS FOR THE RECORD 
From Senator Amy Klobuchar 

" Nominations to the Privacy and Civil Liberties Oversight Board ” 

April 18, 2012 


Question No . i: Career Experience 

You have all established very impressive careers with experience working in both public service and 
private legal practice. 

• Can you describe any experiences you have had in your career in balancing civil liberties with 
national security or other priorities? 

• How did you go about analyzing such conflicts? 

During my 20 years on the D.C. Circuit I had to rule on many cases in which national security 
concerns were arguably in tension with civil liberties or privacy interests. The contexts of the cases 
were different but In general however my procedure was to examine the factual allegations 
underlying the claim, as well as the defendant's legal and factual justification for their actions; after 
that to proceed to parse the relevant constitutional or statutory basis for both sides' positions. Of 
course in the judicial realm, there are governing presumptions, i.e. deference to the lower court or 
Congress and in some cases to the agency. Nonetheless as my decisions, which are listed in the 
questionnaire I submitted to the Committee illustrate, the Court often ruled in favor of the claimant 
or even if not so ruling, remanded for the lower court or agency to establish a more rational 
framework for making the decision. 


Question No. 2: Privacy Concerns in (he Commercial Arena 

Privacy concerns are not just present in the national security context . but also in the commercial arena 
and with respect to the government ’s regulation of commerce. 

• Can you talk about how the dynamics or considerations of pri vuty might be dijjerent in t. ommerciai 
contexts as opposed to security contexts? 

• Specifically, how can industry , including telecommunications firms, and the government work 
together to improve our approach to privacy issues? 

I see differences in the dynamics and considerations in privacy issues between national security 
and commercial contexts along the following lines. The imperative to assure national security is a 
predominant one for the national government in the Constitution and in the public mind. Although in 
regulating under the national security mantle the government must comply with individual rights 
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including privacy tne balancing test gives substantial weight to the government's documented need 
for the information it seeks. 

In the commercial sphere where legislation may be based on the commerce power the 
constitutional test may be somewhat stricter; there is also the so-called third party doctrine to 
contend with in commercial cases, a doctrine which is being increasingly questioned (see Justice 
Sotomayor's concurrence in US v Jones}. That doctrine says that when a private person enters into a 
contract with a private entity to allow surveillance or monitor conversations or communications (ie 
cellphones) the person gives up privacy rights to the use made of the information unless the contract 
covers it. Of course Congress can intervene to regulate third party contracts but in many cases has not 
done so. Additionally, private surveillance of buildings, cargos, malls and entertainment places is 
widespread without regulation as to what use is made of the information obtained. Although some 
courts have recognized "expectations of privacy" in some parts of public life, e.g. public phone booths, 
the privacy rights of individuals against private entities is hazy at best. Constitutionally protected 
rights such as the Fourth Amendment's guarantee against unreasonable searches and seizures do not 
apply to private entities, so privacy in this sphere may be a legislative responsibility. On the other 
hand in balancing need against right to privacy, the commercial entity's interest is likely less 
compelling than in national security cases. 

I think one way to facilitate cooperation between private industry and government on national 
security and privacy issues is to make as transparent as possible the way information will be collected, 
used, stored, and accessed by both government and industry including transmittal from private 
industry to government. In that way people will not feel deceived and any objections can be debated 
in the political process. 
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MISCELLANEOUS ADDITIONAL MATERIAL SUBMITTED FOR 

THE RECORD 

Joint Letter to Senators Leahy and Grassley from Several Organizations; 

dated April 17, 2012 


April 17, 2012 


The Honorable Patrick Leahy 
The Honorable Chuck Grassley 
Senate Judiciary Committee 
226 Dirksen Senate Office Building 
Washington, DC 


Dear Senators Leahy and Grassley, 

The undersigned organizations welcome the confirmation hearing that the Senate Judiciary Committee 
is holding tomorrow, April 18 th , on President Obama's nominees to the Privacy and Civil Liberties 
Oversight Board {PCLOB): Rachel Brand, Elizabeth Cook, James Dempsey, David Medine and Patricia 
Wald. As you know, many of us had repeatedly pressed the administration to make such nominations, 
and we had written to you on March 13 ctl urging a prompt hearing. As we noted in March, while many 
of our organizations do not take positions endorsing or opposing any specific candidates, we all agree it 
is critical that this Committee and the full Senate act quickly to move forward with the confirmation 
process and allow the PCLOB to begin its important work. 

As you are aware, the 9/11 Commission recommended creating a privacy and civil liberties oversight 
board and Congress formed the original Board as part of the Intelligence Reform Act of 2004. In 2007, 
Congress enacted legislation to strengthen the Board, including making it an independent agency and 
giving it subpoena power. The goaf was to create an entity that plays a vital, independent role in 
oversight of privacy and civil liberties for national security programs and policies. Sadly, although 
Congress took the important step of creating an independent body tasked with both advising the 
executive branch on policy, and overseeing its implementation, the PCLOB has remained an unfulfilled 
promise. Since the 2007 legislation was enacted, not a single member has been confirmed to the 
PCLOB, and the newly-empowered independent Board has never come into existence. 

Our intelligence community needs tools to ensure our nation's safety, but that power must be balanced 
with the need to protect privacy and civil liberties. In recent years, our nation has adopted a variety of 
new programs and policies designed to combat terrorism. However, without the Board, there is no 
built-in mechanism to ensure independent review of these programs. Indeed, in a report assessing the 
government's response to the 9/11 Commission's recommendations, the 9/11 Commission Co-Chairs, 
Thomas Kean and Lee Hamilton, listed the PCLOB as one of the nine major unfinished 9/11 Commission 
Recommendations. Speaking about the report. Congressman Hamilton said the unimplemented 
recommendations "require urgent attention" and Governor Kean added that political leaders from both 
parties and at at! levels of government should renew their focus on implementing the remaining 9/11 
commission recommendations. 
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Our organizations have long advocated that the President and the Senate nominate and confirm 
members to the PCLOB so that the Board can begin to serve this critical oversight role. This need has 
become even more urgent as Congress considers cybersecurity legislation that raises new issues for 
safeguarding privacy and civil liberties. As we noted in our March letter, both the Obama 
Administration's cybersecurity proposal from May 2011 and S, 2105, the Cybersecurity Act of 2012, 
include an oversight role for the PCLOB. Such oversight provisions will remain ineffective, of course, 
unless and until the members of the PCLOB have been confirmed and the Board is constituted. 

The PCLOB is needed to provide critical oversight as the government develops and relies on new 
national security programs, including cybersecurity and reliance on powerful new technologies and 
information collection systems. The Board must be a watchdog for the American public in assuring that 
national security programs, including data collection capabilities and cybersecurity measures, do not 
infringe on their privacy rights and civil liberties. With his December nominations President Obama has 
finally offered a full bipartisan slate of candidates to serve on this essential oversight board. It is now 
time for the Senate to carry out its duties. We urge the Senate Judiciary Committee to move forward 
quickly with the confirmation process so that the PCLOB is finally able to begin its important work. 

Sincerely, 


American Association of Law Libraries 

American Civil Liberties Union 

American Library Association 

Association of Research Libraries 

Bill of Rights Defense Committee 

Center for Financial Privacy and Human Rights 

The Constitution Project 

Consumer Action 

Consumer Watchdog 

Defending Dissent Foundation 


Liberty Coalition 
Muslim Public Affairs Council 
National Association of Criminal 
Defense Lawyers 
OpenTheGovernment.org 
Patient Privacy Rights 
Privacy Times 
Remar Sutton; Founder, 

Privacy Rights Now Coalition 


cc: 

Sen. Herb Kohl 
Sen. Dianne Feinstein 
Sen. Chuck Schumer 
Sen. Dick Durbin 
Sen. Sheldon Whitehouse 
Sen. Amy Klobuchar 
Sen. Al Franken 
Sen. Christopher Coons 
Sen. Richard Blumenthal 


Sen. Orrin Hatch 
Sen. Jon Kyi 
Sen. Jeff Sessions 
Sen. Lindsey Graham 
Sen. John Cornyn 
Sen. Michael Lee 
Sen. Tom Coburn 


O 



